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Creativity in Chapter 13 – An Unsecured Creditor’s Dilemma  

Alane A. Becket 
Becket & Lee LLP 

Malvern, PA   
abecket@becket-lee.com 

 

In United Student Aid Funds, Inc. v. Espinosa, 130 S. Ct. 1367 (U.S. 2010), a debtor’s 

confirmed Chapter 13 plan proposed to repay only the principal on the debtor’s student loan 

debt, stating that the accrued interest would be discharged once the debtor repaid the principal.  

The Bankruptcy Court confirmed Espinosa's plan, even in the absence of an adversary 

proceeding and a finding of undue hardship.  Years after the plan was confirmed, the student 

loan creditor sought to collect the remainder of the debt to satisfy the unpaid portion of his 

student loans.  The debtor petitioned the Bankruptcy Court for an order holding the lender in 

contempt for violating the discharge injunction.  The lender cross-moved under Rule 60(b)(4) to 

void the confirmation order.  Although the Court’s ruling focused on whether a confirmation 

order containing a legal error is void, the Court also addressed the practical effect of its ruling:   

United argues that our failure to declare the Bankruptcy Court's order void will 
encourage unscrupulous debtors to abuse the Chapter 13 process by filing plans 
proposing to dispense with the undue hardship requirement in the hopes the 
bankruptcy court will overlook the proposal and the creditor will not object. In the 
event the objectionable provision is discovered, United claims, the debtor can 
withdraw the plan and file another without penalty. 
 
We acknowledge the potential for bad-faith litigation tactics. But expanding the 
availability of relief under Rule 60(b)(4) is not an appropriate prophylaxis. As we 
stated in Taylor v. Freeland & Kronz, 503 U.S. 638, 112 S. Ct. 1644, 118 L. Ed. 
2d 280 (1992), “[d]ebtors and their attorneys face penalties under various 
provisions for engaging in improper conduct in bankruptcy proceedings,” id., at 
644, 112 S. Ct. 1644, 118 L. Ed. 2d 280; see Fed. Rule Bkrtcy. Proc. 9011. The 
specter of such penalties should deter bad-faith attempts to discharge student loan 
debt without the undue hardship finding Congress required. And to the extent 
existing sanctions prove inadequate to this task, Congress may enact additional 
provisions to address the difficulties United predicts will follow our decision. 
130 S. Ct. 1381-1382. 
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After Espinosa, it could reasonably be expected that debtors would not attempt to use 

plans as means for achieving goals otherwise prohibited by the Code and rules.  If non-standard 

provisions are used in plans, they would be conspicuous and the creditor given adequate notice.  

Espinosa also seemed to place a higher burden on Courts to refuse to confirm plans with 

improper provisions, even if no other party objects to confirmation.  The practical effect of this 

directive is that the task falls to the trustees.  It might also have been expected that debtors whose 

plans proposed improper treatment of claims would be sanctioned, which would be not only in 

accordance with the Supreme Court’s warning, but would serve to deter behaviors that burden 

the system.  Finally, Espinosa reminded creditors, even those who do not expect their claims to 

be treated, that they are their own best advocate and that “due process” is not necessarily 

dependent upon strict compliance with procedural rules. 

 
“Creative” 

“Non Standard” 
“Improper” 

“Zealous Advocacy” 
“Illegal” 

 
Despite what practitioners might have expected, plans are still being proposed with 

“creative” provisions.  Because many secured claims can be modified in Chapter 13, it is 

common for secured creditors to obtain and review Chapter 13 plans, and to object to 

confirmation if there is a dispute over their treatment.   

 Student lenders likewise commonly review plans because, surprisingly, some debtors 

appear to have read Espinosa to permit a “discharge by declaration” if proper notice is made to 

the lender.  There is, of course, a cost to the lender of reviewing every Chapter 13 case for plans 

and amended plans, which would be unnecessary if debtors never attempted to obtain a discharge 

of student loan debt through the plan.  General unsecured creditors face the same dilemma.  With 

the advent of electronic noticing, unsecured creditors may receive plans that they have no 

intention of reviewing.  This is because unsecured creditors expect to be treated the same as 

similarly situated unsecured creditors.  If a debtor disagrees with the claim, the creditor would 

expect the debtor to object to the claim, because generally, a Chapter 13 plan may not properly 

serve to object to a proof of claim.  Simmons v. Savell (In re Simmons), 765 F.2d 547, 553 (5th 

Cir. 1985) (“The Code and the Rules do not envision the use of a plan as a means for objecting to 
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proofs of claims.”); Sun Fin. Co., Inc. v. Howard (In re Howard), 972 F.2d 639, 642 (5th Cir. 

1992) (opining that a debtor, to challenge a claim, must either assert a counterclaim or offset, or 

file an objection to the claim to dispute the amount or validity thereof); Internal Revenue Serv. v. 

Taylor (In re Taylor), 132 F.3d 256, 260-61 (5th Cir. 1998) (applying Simmons to a tax penalty).  

Only a proper objection to claim fulfills the purposes and procedural demands and protections of 

the proof of claim process.  Id. at 260. (emphasis added)  In reviewing a plan’s effect on the 

validity of a secured claim, the Taylor court opined: 

 
In reaching our conclusion in Simmons, this court considered the purpose of the 
proof-of-claim process and the Bankruptcy Code's treatment of a secured creditor. 
An objection to a proof of claim serves to initiate a contested matter and 
thereby serves the purpose of putting the parties on notice that litigation is 
required to resolve the objection and to make a final determination on the 
allowance or disallowance of the claim. 
… 
Unlike an objection to a proof of claim, the filing of a plan does not generally 
initiate a contested matter with respect to a particular claim, and when a plan is 
filed with a petition (as is the case in Chapter 13), creditors may not have even 
contemplated filing proofs of claims. 

 
Id. at 260-61 (citations omitted)(emphasis added).  See also In re Barton, 249 B.R. 561 (Bankr. 
E.D. Wash. 2000). 

Because bankruptcy rules require this process, unsecured creditors expect that their claims will 

be treated as all others, until they receive specific notice to the contrary.  And, while an 

unsecured creditor with a co-signed claim might reasonably be expected to know that its claim 

may be treated differently that non-co-signed claims, the Bankruptcy Code contemplates more 

favorable treatment than the debtor’s other general unsecured creditors.  Indeed, “courts have 

uniformly ruled that the authorization to treat codebtor claims differently permits favoring such 

claims, not disfavoring them.”  Stephen L. Sepinuck, Rethinking Unfair Discrimination in 

Chapter 13, 74 Am. Bankr. L.J. 341, 368 (citing cases, n.155: In re Campbell, 242 B.R. 547, 549 

(Bankr. S.D. Ga. 1999) (dicta); In re Burnip, 229 B.R. 904, 906 (Bankr. S.D. Ohio 1999); In re 

Markham, 224 B.R. 599[, 601] (Bankr. W.D. Ky. 1998); In re Davis, 101 B.R. 505, 507 (Bankr. 

S.D. Ohio 1989); In re Diaz, 97 B.R. 903, 904-05 (Bankr. S.D. Ohio 1989); In re Dondero, 58 

B.R. 847, 848 (Bankr. D. Or. 1986); In re Perkins, 55 B.R. 422 (Bankr. N.D. Okla. 1985)); see 

also In re Vollman, 383 B.R. 696, 697 (Bankr. S.D. Ohio 2008) (opining that the plan before the 

court “cannot be confirmed because it proposes to pay nothing to nonpriority unsecured claims 
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with co-obligors, while paying a 100% dividend to all other nonpriority unsecured claims”).  

Creditors with co-signed claims, therefore, might also choose not to review Chapter 13 plans, 

because at the very least, they would be treated in the same manner as other unsecured creditors, 

if not better. 

 Despite this, the examples of actual plan provisions that follow demonstrate the 

unsecured lender’s dilemma: invest the time and resources to review every plan and plan 

modification that arrives via electronic or paper notice for any unusual treatment, or hope that the 

Chapter 13 trustee objects to discriminatory or improper provisions, or that the fear of sanctions 

will be a deterrent.  Because of the ability of debtors to write plans containing “non-standard” 

provisions, and the lack of a bright like between “creativity” and “illegality, the following 

questions are unanswered:  

 
 What kind of notice is an unsecured creditor entitled to if a plan treats the claim 

differently?  It is reasonable to expect unsecured creditors to read all plans and 
modifications to determine if there are any provisions adverse to their interest? 
 

 When a plan has a provision that reduces or eliminates payment for an unsecured claim, 
is confirmation of the plan binding on the unsecured creditor in the absence of an 
objection to the creditor’s claim?   
 

 If an unacceptable plan provision is discovered after confirmation, what recourse does the 
unsecured creditor have? 
 

 Why do some plans still propose to discharge all or part of student loans?  Is that what 
Espinosa intended? 
 

 Are courts and trustees taking any new steps to “police” Chapter 13 confirmation plans 
after Espinosa? 
 

 Where is the line between “zealous advocacy” and a Rule 9011 violation?  What makes a 
plan provision “illegal” versus merely “non-standard”?  
 

 What kind of “different” treatment does the Code contemplate for co-signed claims in 
section 1322(b)?  Can different be “worse” treatment and if so, what notice should be 
afforded the creditor and/or the cosigner? 
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