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 Unless Congress says otherwise, new bankruptcy rules will take effect on 

December 1, 2011.  Of particular interest to the consumer bankruptcy community 

are the changes to Rule 3001(c), the creation of Rule 3002.1, and the new proof of 

claim forms.  The purpose of this article is to explain the proposed changes and to 

outline the responsibilities the new rules and forms impose. 

 
RULE 3001(c) 
 In essence, the additions to Rule 3001(c) will increase the amount of 

information a lender must provide via the proof of claim form.  Be advised that the 

proposed amendment requires the creditor to disclose more details and perform 

more work.  However, the fairness to the debtor arguably outweighs the 

inconvenience that compliance with the rule may cause the creditor. 

 Rule 3001(c) mandates that claimants attach the original or duplicate writing 

that supports the claim.  If the writing is lost or destroyed, the circumstances must 

be described in a statement that is filed with the claim.  

 Rule 3001(c) also requires the creditor to disclose all charges that are 

included in a claim.  In addition to reporting the principal amount due, the creditor 

must itemize any interest, fees, expenses and all other charges that were assessed 

pre-petition.   

 Lastly, if the creditor has a security interest in the debtor’s property, the 

claim must disclose the amount of the default that existed upon filing.  Also, if the 

lender is a mortgagee on the debtor’s residence, and the lender established an 

escrow account for property taxes and insurance, then an escrow account statement 

must be attached to the claim.  The proposed proof of claim form now contains an 

attachment that allows lenders to conform to the new rule’s requirements.   

 
RULE 3002.1 
 The provisions of the new bankruptcy rule 3002.1 apply only if two 

requirements are satisfied.  First, the subject mortgage must be secured by the 

debtor’s home.  In addition, the debtor’s plan must be proposing to cure the loan’s 

arrears while maintaining ongoing payments to the lender.  If these elements are 
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 The provisions of the new bankruptcy rule 3002.1 apply only if two 

requirements are satisfied.  First, the subject mortgage must be secured by the 

debtor’s home.  In addition, the debtor’s plan must be proposing to cure the loan’s 

arrears while maintaining ongoing payments to the lender.  If these elements are 

satisfied, the lender must be aware of the new requirements that it must follow 

pursuant to Rule 3002.1.  In addition, the standing trustee and the debtor must pay 

close attention to the disclosures the lender will make during the life of the case.   

 
Notice of Payment Change 
 Mortgagees must file and serve a notice of payment change on the debtor, the 

debtor’s counsel and the standing trustee.  This notice must be filed at least 21 days 

prior to the new payment’s due date, and the notice is required even if the payment 

change is due to an escrow analysis or an interest rate adjustment.  This 

requirement is incorporated into a document that will supplement the official proof 

of claim form. 

 
Notice of Post-Petition Charges 
 The new rule also requires lenders to file and serve an itemized statement of 

post-petition charges if the lender intends to hold the debtor or the collateral 

responsible for the charges.  As a result of this rule, the debtor, the debtor’s 

attorney and the trustee will be notified of late fees, NSF charges, attorney fees, 

and all other fees, charges and expenses the lender is assessing post-petition.  The 

official proof of claim form contains a supplement, which creditors must use to 

report the charges. 

 The debtor or trustee has one year to object to the lender’s post-petition 

charges.  An opposing party may assert that the charges are unreasonable or 

excessive, that the charges are not recoverable under state or federal law, or that 

the costs are not allowed under the mortgage or the note. 

 The rule makes it clear that the notices of post-petition charges and payment 

changes do not have the same evidentiary value as a proof of claim.  These notices 

are not prima facie evidence of the notice’s validity or the payment amount, which 

eases the burden of objecting to the information the notice contains. 
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Notice of Final Cure 
 The rule also establishes a uniform process for determining whether the 

mortgagee should treat a debtor’s loan as current.  The rule states that the trustee 

shall file and serve a notice of final cure on the lender, the debtor and the debtor’s 

attorney within 30 days from the time the debtor makes his final payment.  If the 

trustee does not timely file the notice, the debtor’s may file and serve the notice.  

The purpose of the notice is to inform the parties that the debtor has cured his pre-

petition arrears.  In addition, the notice must also inform the lender of its duty to 

respond to the trustee’s notice.     

 The lender’s response must be in the form of a statement that indicates 

whether the debtor actually has cured the default and whether the debtor has paid 

all of his post-petition mortgage payments.  The notice also must specify the amount 

of any existing shortages.  The creditor must file its response within 21 days from 

the filing of the notice of cure.  The rules state that the creditor’s response does not 

carry the same evidentiary weight that a proof of claim does.  As a result, the 

amounts listed in the statement can be rebutted with significantly more ease. 

 Once the lender files its statement, the burden shifts again.  At that point, 

the debtor or the trustee has 21 days to file a motion that asks the court to resolve 

the conflicting statements.  During the hearing, the court must determine if the 

debtor has cured the pre-petition default and if the debtor has paid all the post-

petition amounts that have come due.  Depending on the outcome, the debtor may 

have to resume making payments to the lender. 

 
Enforcement 
 Considering that sanctions can be imposed for failure to comply with Rule 

3001 or Rule 3002.1, courts are better equipped to hold creditors accountable for 

adhering to the rules.  Rule 3002.1 states that a lender can be penalized for failing 

to file a payment change notice, a notice of post-petition charges, fees and expenses 

or a statement in response to a notice of final cure.  Similarly, Rule 3001 gives 

courts the authority to sanction a creditor for filing an incomplete claim.  In both 

cases, after notice and a hearing, courts can order a creditor to pay expenses and 
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attorney’s fees that result from the lender’s inaction.  The court can also bar the 

lender from introducing the omitted information as evidence during contested 

matters or adversary proceedings.   However, if the creditor can convince the court 

that the inaction was harmless or justified, the lender may be allowed to present 

the omitted information. 

 
Conclusion  
 The underlying theme of the proposed rules appears to be disclosure.  The 

changes allow for the release of relevant information, increase transparency 

between the creditor and the debtor, and the changes mandate that these practices 

are adhered to uniformly across the country.  Although the rules impose additional 

responsibilities on the actors in our system, the new changes will cause more good 

than harm.  Moreover, the likelihood of errors and abuses will reduce significantly 

since the details related to most transactions will be readily available. 
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APPENDIX 
 

Proposed Federal Rules of Bankruptcy Procedure Rule 3001(c), 

Rule 3002.1, & Official Proof of Claim Form  
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CHAPTER 13 CRAM DOWN OF JUNIOR MORTGAGES 
WHEN DEBTOR IS NOT ELIGIBLE FOR A DISCHARGE 

Submitted by: 
James J. Haller 

B.J. Maley 
 

INTRODUCTION: 
 
 At the last Chicago Consumer Seminar, the mortgage panel presented materials 

concerning strip downs of junior mortgages. Whether or not this could be done, hinged up on 

whether the lien was secured or under-secured versus “wholly unsecured”. Determination of 

secured status is governed at 11 USC 506 which provides that a claim “is a secured claim to the 

extent of the value of such creditor’s interest in the estate’s interest in such property” and “is a 

secured claim to the extent of the value of such creditor’s interest in the estate’s interest in such 

property”.   

Section 506(a) can lead to three possible valuation alternatives. If the secured 
claim is less than the value of the underlying collateral, the claim is fully 
secured. If the secured claim partially exceeds the value of the underlying 
collateral, the claim is bifurcated into secured and unsecured components, a 
process sometimes referred to as a "stripdown" of the creditor's claim. See 
Dewsnup v. Timm, 502 U.S. 410, 412, 112 S. Ct. 773, 775, 116 L. Ed. 2d 903 
(1992). Finally, if the secured claim completely exceeds the value of the 
underlying collateral, the claim is asserted to entirely "strip off," leaving the 
creditor wholly unsecured. 

Barnes v. American Gen. Fin. (In re Barnes), 207 B.R. 588, 590 (Bankr. N.D. 
Ill. 1997) 

 The Supreme Court made is clear that the anti-modification provisions of 11 USC 

1322(b)(2) protected residential mortgages, even if the mortgage in question was undersecured, 



32

Chicago Consumer Bankruptcy Conference

Page 2 of 9 

	
  

and that the claims of mortgage lenders secured by the debtor’s principle residence could not be 

reduced to the value of the residence. 

In other words, to give effect to § 506(a)'s valuation and bifurcation of 
secured claims through a Chapter 13 plan in the manner petitioners propose 
would require a modification of the rights of the holder of the security 
interest. Section 1322(b)(2) prohibits such a modification where, as here, the 
lender's claim is secured only by a lien on the debtor's principal residence. 

Nobelman v. American Sav. Bank, 508 U.S. 324, 332 (U.S. 1993) 

 If the loan was wholly unsecured, however, the majority of courts ruled that the 

protection of §1322(b)(2) did not apply. No less than six circuit courts ruled that such claims 

were modifiable. 

Since Nobelman, the issue of whether Section 1322(b)(2) precludes strip-off 
has been decided by a large number of courts. The Seventh Circuit has not yet 
decided the issue but each of the six Courts of Appeal that have, has held that 
a wholly unsecured mortgage may be stripped off in Chapter 13 
notwithstanding Section 1322(b)(2) and Nobelman. In re Pond, 252 F.3d 122 
(2nd Cir. 2001); In re McDonald, 205 F.3d 606 (3rd Cir. 2000), cert. denied, 
531 U.S. 822, 121 S.Ct. 66, 148 L.Ed.2d 31 (2000); In re Bartee, 212 F.3d 
277 (5th Cir. 2000); In re Lane, 280 F.3d 663 (6th Cir. 2002); In re Zimmer, 
313 F.3d 1220 (9th Cir. 2002); In re Tanner, 217 F.3d 1357 (11th Cir. 2000). 

In re King, 290 B.R. 641, 646 (Bankr. C.D. Ill. 2003)  [Judge Perkins] 

  

Several Illinois Judges followed suit including: Northern District Court Judge Darrah [see, In re 

Holloway, 2001 U.S. Dist. LEXIS 16898, 2001 WL 1249053 (N.D.Ill., 2001)], Northern District 

Bankruptcy Judge Squires [see, Waters v. Money Store (in Re Waters), 276 B.R. 879, 882 

(Bankr. N.D. Ill. 2002)]; Central District Bankruptcy Judges Perkins [see, King, cited above], 

Fines (while sitting in the Southern District) [see, Havel v. Household Mortg. Servs. (In re 
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Havel), 2002 Bankr. LEXIS 1004 (Bankr. S.D. Ill. Aug. 15, 2002) ]and Gorman [see, In re 

Jarvis, 390 B.R. 600 (Bankr. C.D. Ill. 2008)]  

 One additional obstacle to stripping off a wholly unsecured, junior mortgage lien 

(whether by adversary or other means) remained for debtors who are not eligible for discharge. 

As reported last, courts had consistently held that the lien stripping is contingent upon the 

debtor’s receipt of a discharge. [See, In re King, 290 B.R. 641, 651 (Bankr. C.D. Ill. 2003) and In 

re Jarvis, 390 B.R. 600, 606 (Bankr. C.D. Ill. 2008).] This may not continue to be the case. 

DISCUSSION: 

 Can a debtor strip off a wholly unsecured junior mortgage in a chapter 13 bankruptcy 

when the debtor is not eligible to receive a discharge in that case?  At first glance, this issue 

seems simple.  A debtor can’t obtain a cram down of an unsecured mortgage if the debtor can’t 

discharge the debt.   

 However, the issue is much more interesting and complex than it appears.  Furthermore, 

there is a split of authority over this issue.  Courts disagree regarding whether a debtor's 

ineligibility for a discharge bars a debtor from  using § 1322(b)(2) to strip off a wholly unsecured 

lien on the residence. Those that do not require discharge eligibility include In re Fisette, 2011 

Bankr. LEXIS 3178, 18-19 (B.A.P. 8th Cir. Aug. 29, 2011);  In re Jennings, 2011 Bankr. LEXIS 

2693, 2011 WL 2909888 (Bankr. N.D. Ga. July 11, 2011); Okosisi, 451 B.R. 90; Fair, 450 B.R. 

853 (E.D. Wis. 2011); In re Waterman, 447 B.R. 324 (Bankr. D. Colo. 2011); In re Tran, 431 

B.R. 230 (Bankr. N.D. Cal. 2010); In re Hill, 440 B.R. 176 (Bankr. S.D. Cal. 2010). In re 

Grignon, 2010 Bankr. LEXIS 4279, 2010 WL 5067440 (Bankr. D.Ore.); In re Hill, 440 B.R. 176 

(Bankr. S.D. Cal 2010); In re Burnett, 427 B.R. 517 (Bankr. S.D. Cal 2010); and In re Davis, 
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2011 Bankr. LEXIS 1045, 2011 WL 1237638 (Bankr. D. Md.). Other courts say that a debtor 

cannot permanently strip off a lien on his principal residence if he is ineligible for a discharge. 

See, e.g., In re Victorio,     B.R.    , 2011 Bankr. LEXIS 2704, 2011 WL 2746054 (Bankr. S.D. 

Cal. 2011); In re Gerardin, 447 B.R. 342 (Bankr. S.D. Fla. 2011); In re Fenn, 428 B.R. 494 

(Bankr. N.D. Ill. 2010); In re Mendoza, No. 09-22395 HRT, 2010 Bankr. LEXIS 664, 2010 WL 

736834 (Bankr. D. Col. Jan. 21, 2010); In re Jarvis, 390 B.R. 600, 604-06 (Bankr. C.D. Ill. 

2008).  In re Blosser, 2009 Bankr. LEXIS 1049, 2009 WL 1064455 (Bankr. E.D. Wis.);  In re 

Mendoza, 2010 Bankr. LEXIS 664, 2010 WL 736834 (Bankr. D. Colo.); In re Lilly, 378 B.R. 

232 (Bankr. C.D. Ill. 2007); In re Fenn, 428 B.R. 494 (Bankr. N.D. Ill. 2010); In re Woolsey, 438 

B.R. 432 (Bankr. D. Utah 2010);  In re Collins, 2010 Bankr. LEXIS 4640, 2010 WL 5173840 

(Bankr. D. Ore.); and In re Picht, 428 B.R. 885 (10th Cir. BAP 2010). 

 Cases that hold that a debtor can strip off a wholly unsecured mortgage generally use the 

following argument.   Section 1322(b)(2) of the Bankruptcy Code allows a debtor to modify the 

rights of secured creditors.  However, this section prohibits modifications that are secured “only 

by a security interest in real property that is the debtor's principal residence.” 

 The Supreme Court in Nobelman v. Am. Sav. Bank, 508 U.S. 324, 113 S. Ct. 2106, 124 L. 

Ed. 2d 228 (1993), held that a debtor could not strip down an unsecured portion of a residential 

mortgage under Section 1322(b)(2).  If the mortgage is at all secured by the value of the 

residence, it cannot be modified under Section 1322(b)(2). 

 Following this decision, chapter 13 debtors (in cases eligible for discharge) began to strip 

down wholly unsecured mortgages arguing that Section 1322(b)(2) did not apply since the 

creditor held no “secured” debt as defined by Section 506(a) of the Bankruptcy Code.   This 

principle has been uniformly approved.  See, e.g., Zimmer v. PSB Lending Corp. (In re Zimmer), 
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313 F.3d 1220 (9th Cir. 2002); Lane v. W. Interstate Bancorp (In re Lane), 280 F.3d 663 (6th 

Cir. 2002); Pond, 252 F.3d at 127; Tanner v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357 

(11th Cir. 2000); In re Bartee, 212 F.3d 277 (5th Cir. 2000); McDonald v. Master Fin. Inc. (In re 

McDonald), 205 F.3d 606 (3d Cir. 2000); In re Griffey, 335 B.R. 166 (B.A.P. 10TH Cir. 2005); In 

re Mann, 249 B.R. 831 (B.A.P. 1st Cir. 2000). 

 Would these court have held the same way if the debtors in their cases had not been 

eligible for a discharge? One of the early Illinois cases addressing the relationship of the 

discharge to the stripping of a junior lien was decided by Judge Perkins in the Central District of 

Illinois. Judge Perkins held that the mortgage lien would remain intact unless and until the 

discharge was granted. 

this Court also holds that the lien-avoiding effect of the confirmed plan, while 
established at confirmation, is contingent upon a discharge pursuant to Section 
1328. Accord, In re Stroud, 219 B.R. 388, 390 (Bankr.M.D.N.C. 1997); In re 
Leverett, 145 B.R. 709, 713 (Bankr.W.D.Okla. 1992). BANK ONE  has no duty 
to release its mortgage until then. If, for any reason, the DEBTORS do not receive 
a discharge under Section 1328, BANK ONE 'S mortgage lien remains in effect. 
 
In re King, 290 B.R. 641, 651 (Bankr. C.D. Ill. 2003) 

His colleague, Judge Gorman, specifically address the issue of eligibility for discharge. In re 

Jarvis, 390 B.R. 600, 607 (Bankr. C.D. Ill. 2008). In Jarvis, Judge Gorman held that the actual 

lien stripping did not occur unless and until a discharge was entered. She found that “A no-

discharge Chapter 13 case may certainly be utilized to obtain the protections of the automatic 

stay for the purpose of proposing a plan to make payments on debts. A no-discharge Chapter  13 

case may not, however, result in a permanent modification of a creditor's rights where such 

modification has traditionally only been achieved through a discharge and where such 

modification is not binding  if a case is dismissed or converted.” Jarvis, at 605-606. 
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 This issue was also addressed by Judge Cox in In re Fenn, 428 B.R. 494, 2010 Bankr. 

LEXIS 1512 (Bankr. N.D. Ill. 2010). In Fenn, the debtors had previously received a Chapter 7 

discharge and were ineligible for a Chapter 13 discharge under 11 U.S.C. § 1328(f) because less 

than four years had passed. Judge Cox denied confirmation for the Fenn’s proposed plan because 

it treated the junior mortgage claim as unsecured and did not provide for lien retention. 

 One might argue, however, that since the rights a creditor in rem are not affected by a 

discharge in chapter 13 bankruptcy, the lack of a discharge has nothing to do with the creditor 

rights against the property.   

Section 524(a)(2) of the Bankruptcy Code states "A discharge . . . operates as an 

injunction against the commencement or continuation of an action, the employment of process, 

or an act, to collect, recover or offset any such debt as a personal liability of the debtor.”  See 

also Johnson v. Home State Bank, 501 U.S. 78, 84, 111 S. Ct. 2150, 115 L. Ed. 2d 66 (1991) 

("[A] bankruptcy discharge extinguishes only one mode of enforcing a claim - namely, an action 

against the debtor in personam - while leaving intact another - namely, an action against the 

debtor in rem."). In re Fisette, 2011 Bankr. LEXIS 3178 (B.A.P. 8th Cir. Aug. 29, 2011).  As 

such, a discharge should have no bearing on whether an in rem interest of a creditor can be 

affected by a chapter 13 plan in which the debtor is not eligible for discharge.   

There are other sections of the code which might apply as well.  For example, 11 U.S.C. 

§ 349(b)(1)(C) states that a dismissal of a chapter 13 case reinstates any lien voided under 

section 506(d) of the Bankruptcy Code.  The completion of a chapter 13 bankruptcy case doesn’t 

result in a dismissal but rather a closing of the bankruptcy.  As such this section would not be 

relevant except in the situation in which the chapter 13 is dismissed prior to completion. 
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§ 349(b)(1)(C) states that a dismissal of a chapter 13 case reinstates any lien voided under 

section 506(d) of the Bankruptcy Code.  The completion of a chapter 13 bankruptcy case doesn’t 

result in a dismissal but rather a closing of the bankruptcy.  As such this section would not be 

relevant except in the situation in which the chapter 13 is dismissed prior to completion. 

Page 7 of 9 

	
  

 Cases that hold that a debtor cannot strip off a wholly unsecured mortgage generally 

focus on the language and interpretation of § 1325(a)(5)(B)(i)(I) and (II).  These sections state: 

(5) with respect to each allowed secured claim provided for by the plan-- 
    
      (B) (i) the plan provides that-- 
            (I) the holder of such claim retain the lien securing such claim until the 
earlier of-- 
               (aa) the payment of the underlying debt determined under 
nonbankruptcy law; or 
               (bb) discharge under section 1328 [11 USCS § 1328]; and 
            (II) if the case under this chapter is dismissed or converted without 
completion of the plan, such lien shall also be retained by such holder to the 
extent recognized by applicable nonbankruptcy law; 

These cases argue that a lien cannot be stripped unless the underlying debt is paid in full 

or the debtor obtains a discharge.  Clearly the debtor can’t do either in a case that is not 

discharged.  Therefore, the lien cannot be stripped off in a chapter 13 bankruptcy.  The argument 

continues that even though a bank may not have any equity to support its lien, that fact doesn’t 

change its status as the holder of an allowed secured claim under § 1325(a)(5)(B)(i)(I).  In re 

Lindskog, 2011 Bankr. LEXIS 1666 (Bankr. E.D. Wis. 2011). 

 Furthermore, allowing a debtor to strip off a junior mortgage in a chapter 13 would 

effectively eviscerate the holding in Desnup.  It would also be contrary to the spirit of the 

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 to hold debtors more 

accountable.  Finally it would also run afoul of the “spring back” provisions found in Sections 

348(f)(1)(C) and 349(b)(1)(C) of the Bankruptcy Code.   Judge Kelley states: 

The Jarvis reasoning is compelling because allowing a debtor to file Chapter 7, 
discharge all dischargeable debts and then immediately file Chapter 13 to strip off 
a second mortgage lien would not be much different than simply avoiding the 
mortgage lien in the Chapter 7 itself. But Chapter 7 debtors are not allowed to use 
§ 506 to avoid liens. Dewsnup v. Timm, 502 U.S. 410, 112 S. Ct. 773, 116 L. Ed. 
2d 903 (1992). Moreover, lien stripping under these circumstances does not 
appear to comport with Congressional intent, as evidenced by the 4-year bar 
between a Chapter 7 discharge and eligibility for a Chapter 13 discharge, and the 
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provisions allowing avoided liens to "spring back" on conversion or dismissal of 
the Chapter 13 case. 11 U.S.C. §§ 348(f)(1)(C), 349(b)(1)(C). 
 
In re Blosser, 2009 Bankr. LEXIS 1049 (Bankr. E.D. Wis. 2009). 
 

The reasoning of Jarvis and Blosser was specifically rejected, however, by the U.S. District 

Court for the Eastern District of Wisconsin earlier this year. 

None of the cases which refuse to allow lien stripping in a no-discharge chapter 
13 case acknowledge or confront the plain language of § 1328(f)(1), which simply 
prohibits "a discharge of all debts provided for in the plan." A bankruptcy 
discharge "extinguishes only one mode of enforcing a claim – namely, an action 
against the debtor in personam – while leaving intact another – namely, an action 
against  the debtor in rem." Johnson v. Home State Bank, 501 U.S. 78, 84, 111 S. 
Ct. 2150, 115 L. Ed. 2d 66 (1991). Accordingly, a bankruptcy discharge "does not 
release a lien from the Debtor's property, and the lien may continue to be enforced 
against the debtor's property which is subject to that lien." Frazier, 2011 Bankr. 
LEXIS 78, 2011 WL 1206198, at *5. When Congress amends the bankruptcy 
laws, it does not write "on a clean slate." Dewsnup, 502 U.S. at 419. The Court 
must presume that Congress understood the distinction between discharging in 
personam liability and modifying the terms of an in rem lien when it enacted § 
1328(f)(1). In other words, denying certain chapter 13 debtors the right to a 
discharge did nothing to change the fact that lien stripping is generally allowed 
under chapter 13. In many chapter 13 cases, "it is the ability to reorganize one's 
financial life and pay off debts, not the ability to receive a discharge, that is the 
debtor's 'holy grail.'" In re Bateman, 515 F.3d 272, 283 (4th Cir. 2008). Congress 
did not intend to prevent lien stripping through § 1328(f)(1), and it is inaccurate to 
characterize lien stripping as a de facto discharge under the bankruptcy code. 
 
 
In re Fair, 450 B.R. 853, 857 (E.D. Wis. 2011) 

 

 The Courts allowing a strip off indicate that Section 1325(a)(5) doesn’t apply because 

pursuant to Section 506, there is no allowed secured claim.  Since there is no allowed secured 

claim, Dewsnup is not applicable.  Further, the effect of the lien strip would not be permanent 

unless the plan is completed and not dismissed or converted.  In this manner the code sections 

348(f)(1)(C) and 349(b)(1)(C) are harmonized. 
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 The Courts allowing a strip off indicate that Section 1325(a)(5) doesn’t apply because 

pursuant to Section 506, there is no allowed secured claim.  Since there is no allowed secured 

claim, Dewsnup is not applicable.  Further, the effect of the lien strip would not be permanent 

unless the plan is completed and not dismissed or converted.  In this manner the code sections 

348(f)(1)(C) and 349(b)(1)(C) are harmonized. 
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 Additional issues may also remain for ineligible debtors even in courts that permit lien 

stripping without discharge. One of these issues was addressed by the court in Fair: 

This is not to say that debtors enjoy an absolute right to strip off unsecured liens 
in a no-discharge chapter 13 case. Courts have an independent duty to determine 
whether chapter 13 proceedings are conducted in good faith. §§ 1325(a)(3), (7). 
Filing a chapter 13 case "solely  for the purpose of the lien avoidance" suggests 
manipulation of the bankruptcy code and is evidence of bad faith. Hill at 184 
(citing Tran at 238).  
 
In re Fair, 450 B.R. 853, 858 (E.D. Wis. 2011) citing In re Hill, 440 B.R. 176,184 
(Bankr. S.D. Cal. 2010) 

 

If courts find that that the debtor’s plan is proposed is bad faith, independent grounds will exist 

for denying discharge regardless of whether or not the court requires discharge. 

 

CONCLUSION 

 While it seems fairly settled that wholly unsecured mortgages can be stripped in Chapter 

13, the issue of whether eligibility for discharge and discharge itself is required for this lien 

stripping to take place remains open.  This issue will continue to progress in the current economic 

climate.  It remains to be seen which approach will emerge as the majority opinion. 


