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Discharging Tax in Chapter 12:  The Supreme Court Takes Up § 1222(a)(2)(A) 

Background

On June 13, 2011 the United States Supreme Court granted certiorari in United States v. 
Hall, 617 F.3d 1161 (9th Cir. 2010), cert. granted (No. 875, 2010 Term.).   At issue is the 
meaning of Section 1222(a)(2)(A) of the Bankruptcy Code, enacted in 2005 as part of the 
Bankruptcy Abuse Prevention and Consumer Protection Act (“BAPCPA”).   Section 
1222(a)(2)(A), which took effect on April 20, 2005, appears to afford a Chapter 12 debtor 
the power to strip tax claims of priority status and to treat them as general unsecured 
claims.   

Section 1222 in general governs the contents of a Chapter 12 plan.  Among other things, 
it requires full payment of claims entitled to priority under Section 507.  Section 
1222(a)(2)(A) creates an exception to this requirement for a claim “owed to a 
governmental unit that arises as the result of the sale, transfer, exchange, or other 
disposition of any farm asset used in the debtor’s farming operation.”  Such a claim “shall 
be treated as an unsecured claim that is not entitled to priority under section 507, but the 
debt shall be treated in such manner only if the debtor receives a discharge.”1

Three principal questions have arisen and been litigated concerning the meaning and 
application of Section 1222(a)(2)(A).2   Does the Section apply only to capital gain tax?3

Assuming the application of § 1222(a)(2)(A), what is the proper allocation of taxes 
entitled to priority and non-priority treatment?  Does § 1222(a)(2)(A) apply to tax that 
arises post-petition, or only to pre-petition tax?  It is in answering this final question that 
a split of authority has occurred.  The Eighth Circuit holds that § 1222(a)(2)(A) does 
apply to both pre-petition and post-petition taxes; the Ninth Circuit and Tenth Circuit 
hold that § 1222(a)(2)(A) does not apply to post-petition taxes.

Section 1222(a)(2)(A) applies only to “claims entitled to priority under 507.”4  Section 
507 includes only two categories of taxes that are entitled to priority treatment: 1) pre-
petition taxes allowed under § 507(a)(8), and 2) post-petition taxes that qualify under § 
507(a)(2).  Section 507(a)(2) accords priority to “administrative expenses allowed under 
§ 503(b).”  Section 503(b)(1)(B)(i) in turn allows an administrative expense for “any 
tax…incurred by the estate.”5   The circuits essentially disagree over the meaning and 
significance of the phrase “incurred by the estate” as it appears in § 503(b)(1)(B)(i).  The 

1 § 1222 does not specify that the discharge occur under § 1228.  An issue which has not yet found its way 
into court is whether or not in a discharge under § 727 (in a post-confirmation conversion of a Chapter 12 
to Chapter 7) the tax liability would retain its unsecured, nonpriority status and so be discharged.  Does the 
priority stripping power of 1222 survive conversion and carryover into the 727 discharge?    
2 This discussion focuses primarily on the issue that has been taken up to the Supreme Court.  The other 
issues are only briefly discussed.  
3 This question was not addressed in United States v. Hall, but rather in Knudsen v. IRS, 581 F.3d 696 (8th

Cir. 2009).  The 8th Circuit case decided that §1222(a)(2)(A) is not restricted to capital gain tax.  See 
discussion below. 
4 11 U.S.C. § 507. Priorities.
5 11 U.S.C. § 503(b)(1)(B)(i).  Section 503, Allowance of Administrative Expenses.   
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Ninth Circuit and Tenth Circuit interpret the phrase to require the existence of a taxable 
entity legally capable of incurring liability for a tax.  They find, principally in reliance on 
the Internal Revenue Code, 26 U.S.C. §§ 1338 and 1339, that a Chapter 12 estate cannot 
incur tax.  In that the Chapter 12 estate cannot incur liability for a tax, any tax that arises 
post-petition is not a priority administrative expense and therefore not subject to 
treatment under § 1222(a)(2)(A).  The Eighth Circuit interprets the phrase “incurred by 
the estate” to mean incurred post-petition and, in reliance primarily on the intent of the 
statute as determined from its language and from legislative history, declines to interpret 
the phrase in the context of the Internal Revenue Code.

The Supreme Court has framed the question presented as follows:  

After filing a Chapter 12 bankruptcy petition, Petitioners sold their family 
farm with the consent of their bankruptcy trustee and court approval, and 
with sale proceeds administered through the bankruptcy estate to pay 
creditors. Internal Revenue Code § 1399 provides that a bankruptcy filing 
other than an individual Chapter 7 or individual Chapter 11 does not give 
rise to a "separate taxable entity." Does that IRC provision mean that the 
capital gains income tax incurred due to the sale of the farm is not a 
Bankruptcy Code administrative expense owed by the bankruptcy estate 
and payable under a bankruptcy reorganization plan? If so, Bankruptcy 
Code § 1222(a)(2), enacted to provide special treatment of such family 
farmer administrative expenses, would not apply or permit Petitioners to 
satisfy the tax as an unsecured claim that is not required to be paid in full. 
6

The Cases

KNUDSEN and SCHILKE – 8TH CIRCUIT

The first appellate decision on § 1222(a)(2)(A) was handed down by the Eighth Circuit in 
Knudsen v. IRS, 581 F.3d 696 (8th Cir. 2009).  This decision came in the consolidated 
appeals of an Iowa case, In re Knudsen,7 and a Nebraska case, In re Schilke.8

The debtor in Knudsen had sought § 1222(a)(2)(A) treatment for the tax liability arising 
out of the pre-petition liquidation of its swine herd, including the sale of both breeding 
livestock (sows and boars) and market livestock (slaughter hogs).  The debtor also sought 
§ 1222(a)(2)(A) treatment for the post-petition sale of machinery and real estate.  The 
appeal in Knudsen involved three principal issues: 1) Should § 1222(a)(2)(A) treatment 
be limited to capital gain liability? 2) How should the § 1222(a)(2)(A) treatment be 
allocated against taxes, and 3) Is § 1222(a)(2)(A) applicable to post-petition claims?   

6 http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/10-875.htm.
7 356 B.R. 480 (Bankr. N.D. Iowa 2006). 
8 379 B.R. 899 (Bankr. D. Neb. 2007). 
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In Schilke, the debtor sold real estate and breeding livestock post-petition pursuant to an 
approved motion to sell and then provided in the Chapter 12 plan that the liability 
incurred through those sales would be treated under § 1222(a)(2)(A) as a general 
unsecured claim subject to discharge.   The Schilke appeal involved the application of § 
1222(a)(2)(A) to post-petition claims. 

The Capital Gain Issue 
In Knudsen, the IRS argued that market hogs, as opposed to the breeding livestock, or 
sows and boars, were not used in the debtor’s farm business but were the products of that 
business.  The IRS argued that the § 1222(a)(2)(A) phrase “used in the debtor’s farming 
operation” should have the same meaning as the phrase “property used in a trade or 
business” as found in the Internal Revenue Code, 26 U.S.C.§ 1231(b)(3).   In other 
words, that § 1222(a)(2)(A) should be limited to treatment of capital gain tax.   The IRS 
prevailed on this issue in the bankruptcy court but lost in the district court.  The Eighth 
Circuit agreed9 with the district court and reversed the bankruptcy court’s judgment that 
the slaughter hogs were not a “farm asset used in the debtor’s farming operation.”10

The Method of Allocation 
Assuming § 1222(a)(2)(A) applies to a tax claim, the question arises as to the proper 
allocation of that treatment in the return.  To simplify, the IRS argued for use of the 
“proration or proportional method” under which the tax owing would be reduced by the 
percentage of income attributable to sales of § 1222(a)(2)(A) assets.  The debtor argued 
for use of the “marginal method” under which all § 1222(a)(2)(A) qualifying income is 
removed from the return, in effect treating the qualifying income as the “last dollars in” 
and therefore subject to the highest marginal tax rate.  The debtor’s method has the 
advantage to the debtor of potentially reducing the rate of tax on the non-qualifying 
income. The bankruptcy court had ruled against the debtor and ordered application of the 
proportional method.  Both the district court and the Eighth Circuit reversed the 
bankruptcy court’s decision on use of the proportional method, citing policy reasons in 
the face of statutory silence. 11

The Post-Petition Taxes Issue 

9 A dissenting opinion in the Eighth Circuit Knudsen decision rejected the extension of § 1222(a)(2)(A) 
treatment to tax arising from the disposition of non-capital gain assets.  
10 Although considerable portions of both the Eighth Circuit and Iowa district court decisions dealt with this 
capital gain question, it is an issue that appears will not be taken up by the Supreme Court.  However, the 
Eighth Circuit in Knudsen in part supported its decision rejecting the capital gain restriction by stating that: 
“§ 1222(a)(2)(a) is not a federal income tax provision found in the Bankruptcy Code; instead, it is a 
priority-stripping provision that applies to any tax claim—federal, state, or local. Therefore, we decline to 
apply the § 1231 of the IRC in the bankruptcy context and instead rely on the provisions of the Bankruptcy 
Code itself in interpreting § 1222(a)(2)(A).”  The Supreme Court’s interpretation of the interplay between 
the IRC and the Bankruptcy Code could implicate this part of the Knudsen decision.  This capital gain issue 
has also arisen and been decided in favor of the debtor in In Matter of Uhrenholdt, BK06-40787-TLS 
(Bankr.Neb. 1/26/2009),and In re Ficken, 430 B.R. 663 (10th Cir. BAP 2010).    
11 The issue of allocation has arisen in other cases, namely In the Matter of Rickert, BK06-40253-TLS 
(Bankr.Neb. 1/9/2009) (Bankr.Neb., 2009), and In re Ficken, id.  In Rickert, decided before the Eighth 
Circuit Knudsen decision, the Nebraska bankruptcy court, like the bankruptcy court in Knudsen, preferred 
the proportional method.   
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The IRS made three arguments for the inapplicability of § 1222(a)(2)(A) to post-petition 
taxes.  It argued that 1) a Chapter 12 Plan cannot bind holders of post-petition claims 
because they are not “creditors” within the meaning of 11 U.S.C. § 101(10)(A) and the 
plan can only bind creditors under § 1227;12 2) the government had not waived its 
sovereign immunity with respect to § 1222(a)(2)(A); and 3) income tax claims arising 
from the post-petition sale of assets do not constitute an “administrative expenses” under 
11 U.S.C. § 503(b)(1)(B)(i).   

The Iowa bankruptcy court found that taxes incurred post-petition by individual debtors 
can be administrative expenses for purposes of payment under the plan.  “In a bankruptcy 
case, the payment of a tax imposed against a debtor may still be ‘divided, into separate 
components in accordance with the bankruptcy laws determining the priority of payment 
of those claims,’” citing Missouri Dept. of Revenue v. L.J. O’Neill Shoe Co. (In re L.J. 
O’Neill Shoe Co.), 64 F.3d 1146, 1152 (8th Cir. 1995).13 The court relied on O’Neill Shoe 
to find that “even though [the debtor’s] chapter 12 estate is not a separate taxable entity, 
[their] plan may provide for payment of taxes arising from income earned after the filing 
of the petition, and such taxes may be treated for distribution purposes as administrative 
expenses under 11 U.S.C. § 503(b)(1)(B).” 

In June 2008, the district court for the northern district of Iowa affirmed inter alia the 
bankruptcy court’s ruling that § 1222(a)(2)(A) applies to post petition taxes.14   The court 
found that nothing in the plain language of § 1222(a)(2)(A) restricts its applicability to 
pre-petition sales (citing Schilke).  The district court agreed with the IRS that the filing of 
a Chapter 12 does not establish the Chapter 12 estate as a separate taxable entity.  
However, the court stated, “that is not the end of the matter…the issue turns on the 
meaning of the terms in the Bankruptcy Code…and principles of bankruptcy law.”  
(Knudsen, 389 B.R. at 677.)  The court went on to find that the meaning under 
§503(b)(1)(B) of the phrase “incurred by the estate” is ambiguous,15 and after a 
discussion of the legislative history of § 503(b), held that the phrase “incurred by the 
estate” refers to the time when the tax liability is incurred rather than to the existence of 
the estate as a taxable entity.  (Knudsen, 389 B.R. at 680.)  The court also discussed 
O’Neill Shoe’s support for this interpretation of the phrase “incurred by the estate.”  In 

12 This issue also arose in Ninth Circuit decision in Hall.
13 O’Neill Shoe involved a Chapter 11 corporate debtor.  Such a debtor is not deemed to be a taxable estate 
under IRC §§ 1338 and 1339.  In trying to determine which claim at issue would be allowed as an 
administrative expense, O’Neill Shoe provides in relevant part as follows: “Under the terms of [11 U.S.C. 
Sec. 503(b)(1)(B)(i)], the tax claim must satisfy a "two-prong test" to qualify as an administrative expense 
claim. City of New York, Dept. of Finance v. R.H. Macy & Co. (In re R.H. Macy & Co.), 176 B.R. 315, 
316-17 (S.D.N.Y.1994) (citing In re O.P.M. Leasing Serv., Inc., 68 B.R. 979, 982 (Bankr.S.D.N.Y.1987)).
First, the tax must be "incurred by the estate." Id. Second, the tax must not be ‘specified in section 
507(a)(7).’ Id. Section 507(a)(7) provides a seventh priority in distribution to certain types of tax claims. If 
either of these two requirements is not satisfied, then the claim is not entitled to administrative expense 
treatment.  The bankruptcy court and the district court both held that while the entire corporate tax was 
"incurred by the estate" (i.e.--incurred postpetition), the portion of the tax attributable to prepetition income 
was "of a kind specified in section 507(a)(7)." 
14 In re Knudsen, 389 B.R. 643 (N.D.Iowa 2008).   
15 The district court cited In re Dawes, 382 B.R. 509 (Bankr. Kan. 2008), discussed below, in support of its 
holding that the phrase is ambiguous.   
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The IRS made three arguments for the inapplicability of § 1222(a)(2)(A) to post-petition 
taxes.  It argued that 1) a Chapter 12 Plan cannot bind holders of post-petition claims 
because they are not “creditors” within the meaning of 11 U.S.C. § 101(10)(A) and the 
plan can only bind creditors under § 1227;12 2) the government had not waived its 
sovereign immunity with respect to § 1222(a)(2)(A); and 3) income tax claims arising 
from the post-petition sale of assets do not constitute an “administrative expenses” under 
11 U.S.C. § 503(b)(1)(B)(i).   

The Iowa bankruptcy court found that taxes incurred post-petition by individual debtors 
can be administrative expenses for purposes of payment under the plan.  “In a bankruptcy 
case, the payment of a tax imposed against a debtor may still be ‘divided, into separate 
components in accordance with the bankruptcy laws determining the priority of payment 
of those claims,’” citing Missouri Dept. of Revenue v. L.J. O’Neill Shoe Co. (In re L.J. 
O’Neill Shoe Co.), 64 F.3d 1146, 1152 (8th Cir. 1995).13 The court relied on O’Neill Shoe 
to find that “even though [the debtor’s] chapter 12 estate is not a separate taxable entity, 
[their] plan may provide for payment of taxes arising from income earned after the filing 
of the petition, and such taxes may be treated for distribution purposes as administrative 
expenses under 11 U.S.C. § 503(b)(1)(B).” 

In June 2008, the district court for the northern district of Iowa affirmed inter alia the 
bankruptcy court’s ruling that § 1222(a)(2)(A) applies to post petition taxes.14   The court 
found that nothing in the plain language of § 1222(a)(2)(A) restricts its applicability to 
pre-petition sales (citing Schilke).  The district court agreed with the IRS that the filing of 
a Chapter 12 does not establish the Chapter 12 estate as a separate taxable entity.  
However, the court stated, “that is not the end of the matter…the issue turns on the 
meaning of the terms in the Bankruptcy Code…and principles of bankruptcy law.”  
(Knudsen, 389 B.R. at 677.)  The court went on to find that the meaning under 
§503(b)(1)(B) of the phrase “incurred by the estate” is ambiguous,15 and after a 
discussion of the legislative history of § 503(b), held that the phrase “incurred by the 
estate” refers to the time when the tax liability is incurred rather than to the existence of 
the estate as a taxable entity.  (Knudsen, 389 B.R. at 680.)  The court also discussed 
O’Neill Shoe’s support for this interpretation of the phrase “incurred by the estate.”  In 

12 This issue also arose in Ninth Circuit decision in Hall.
13 O’Neill Shoe involved a Chapter 11 corporate debtor.  Such a debtor is not deemed to be a taxable estate 
under IRC §§ 1338 and 1339.  In trying to determine which claim at issue would be allowed as an 
administrative expense, O’Neill Shoe provides in relevant part as follows: “Under the terms of [11 U.S.C. 
Sec. 503(b)(1)(B)(i)], the tax claim must satisfy a "two-prong test" to qualify as an administrative expense 
claim. City of New York, Dept. of Finance v. R.H. Macy & Co. (In re R.H. Macy & Co.), 176 B.R. 315, 
316-17 (S.D.N.Y.1994) (citing In re O.P.M. Leasing Serv., Inc., 68 B.R. 979, 982 (Bankr.S.D.N.Y.1987)).
First, the tax must be "incurred by the estate." Id. Second, the tax must not be ‘specified in section 
507(a)(7).’ Id. Section 507(a)(7) provides a seventh priority in distribution to certain types of tax claims. If 
either of these two requirements is not satisfied, then the claim is not entitled to administrative expense 
treatment.  The bankruptcy court and the district court both held that while the entire corporate tax was 
"incurred by the estate" (i.e.--incurred postpetition), the portion of the tax attributable to prepetition income 
was "of a kind specified in section 507(a)(7)." 
14 In re Knudsen, 389 B.R. 643 (N.D.Iowa 2008).   
15 The district court cited In re Dawes, 382 B.R. 509 (Bankr. Kan. 2008), discussed below, in support of its 
holding that the phrase is ambiguous.   

addition, the court stated that legislative history supports the application of § 
1222(a)(2)(A) to post-petition taxes.16 Citing Dawes and Schilke, the court also found 
that to adopt the IRS interpretation would render the statute meaningless for most debtors 
as it would apply only to the farmers who had the foresight to liquidate assets before 
filing and would provide no benefit in a reorganization involving the sale of asset 17s.

In Schilke, the Nebraska bankruptcy court, finding that the intent of the statute is to help 
farmers reorganize, agreed with Knudsen that § 1222(a)(2)(A) ought to apply to post-
petition taxes.

[T]he the language of § 1222(a)(2)(A) indicates that it was intended to apply to 
taxes arising during the Chapter 12 proceeding. Specifically, it refers to ‘a claim 
owed to a governmental unit that arises as a result of the sale, transfer, exchange, 
or other disposition of any farm asset used in the debtor's farming operation....’ 
(Emphasis added.) To interpret § 1222(a)(2)(A) as being inapplicable to taxes 
arising post-petition is effectively adding language to the statute that simply is 
not there. 

Further even though a Chapter 12 bankruptcy estate is not a separate taxable 
entity, the estate does exist nonetheless. The estate consists of all property of the 
debtor on the date of filing, all property that the debtor acquires after 
commencement of the case, and all earnings from services performed by the 
debtor after commencement of the case. 11 U.S.C. § 1207(a). [ ]  The taxes at 
issue are created by the sale of property of the estate by Debtor.  I do not believe 
that the language of § 503(b)(1)(B) regarding any tax ‘incurred by the estate’ was 
intended to apply only to those situations where the estate itself is a separate 
taxable entity.  In fact, ‘incurred by the estate’ has been interpreted to simply 
mean incurred post-petition. L.J. O'Neill Shoe Co., 64 F.3d at 1149 (stating "[t]he 
bankruptcy court and the district court both held that while the entire corporate 
tax was `incurred by the estate' (i.e. — incurred post-petition). ..."). Here, there 
clearly is an estate, the tax is the result of a sale of property of the estate, and 
Debtor happens to be liable for that tax.”    (379 B.R. at  902-903.) 

On appeal, the district court for Nebraska affirmed Schilke.18

The Eighth Circuit, on the issue of the applicability of § 1222(a)(2)(A) to post-petition 
taxes in the consolidated appeals for Knudsen and Schilke, affirmed the bankruptcy 

16 145 Cong. Rec. S570-02, S764, 1999 WL 20426 (Jan. 20, 1999), (statement of Senator Grassley on 
S.260).  “Senator Grassley referred to the need to relieve family farmers seeking reorganization from the 
"crushing tax liability if they need to sell livestock or land in order to reorganize their business affairs" and 
from the need to pay the IRS in full "for any tax liabilities generated during a bankruptcy reorganization."  
389 B.R. at 676.  Note that Senator Grassley made this statement approximately six years prior to 
enactment of § 1222(a)(2)(A).  It occurred as part of a prior, failed effort to enact identical language into 
the bankruptcy code.   
17 “In fact, if [§ 1222(a)(2)(A)] is inapplicable to post-petition taxes as the IRS suggests, the statute 
becomes meaningless for most debtors as it provides no benefit in a reorganization involving the sale of 
assets used in a farming operation. Chapter 12 expressly contemplates that a plan may provide for the sale 
of property of the estate. 11 U.S.C. § 1222(b)(8).”  Schilke, 379 B.R. at 903. 
18 In re Schilke, No. 4:07 CV 3283, 2008 U.S. Dist. LEXIS 68176 (D. Neb. Sept. 9, 2008). 
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courts. It supported its decision that § 1222(a)(2)(A) applies to post-petition taxes on 
several grounds.  First, it found that nothing in the plain language of of the statute 
restricts its application to pre-petition sales.  Second, as supported by O’Neill Shoe, it 
found that “incurred by the estate” means incurred post-petition.  Third, it rejected the 
IRS argument that for the tax to be “incurred by the estate” required the existence of a 
separate taxable entity.  The court said:  “[I]t is the IRC, not the Bankruptcy Code, that 
creates a ‘separate taxable entity’ upon the filing of petitions by individuals under 
Chapters 7 and 11 but does not create a separate taxable entity in cases filed by individual 
debtors under Chapters 12 and 13.” (581 F.3d at 709.)  The court added that even though 
there is no separate taxable entity in Chapter 12 case, an “estate” still exists, pursuant to § 
1207.19  Finally, the court noted that most cases which had considered the issue reached 
the same conclusion.20

HALL – 9TH CIRCUIT

Certiorari has been granted in the appeal of the Ninth Circuit’s decision in United States 
v. Hall, 617 F.3d 1161 (9th Cir. 2010), cert. granted (No. 875, 2010 Term.).   

In Hall,21 the debtors sold their 320 acre farm post-petition and moved to treat the 
$29,000 capital gain arising form the sale as an unsecured claim under § 1222(a)(2)(A).  
The Arizona bankruptcy court found Knudsen’s reliance on O’Neill Shoe “misplaced.”  
According to the court, O’Neill Shoe did not answer the precise question at issue, which 
was “whether a Chapter 12 estate can incur a federal capital gains tax liability that arises 
post-petition.” (376 B.R. at 745.) Hall chose to follow In re Brown,22 a Chapter 13 case 
out of the Massachusetts bankruptcy court, in finding that § 503(b)(1)(B)(i) simply does 
not answer the question of what it means for a tax to be incurred by the estate.  The Hall
court agreed with Brown that “§ 503(b)(1)(B)(i) must be read in conjunction with 26 
U.S.C. §§ 1398 and 1399 of the Internal Revenue Code.”  (376 B.R. at 746.) Hall stated 
that in statutory interpretation the language of the statute is the starting point but that the 
language must be viewed in context, and the Hall court found that the context in deciding 
the § 1222(a)(2)(A) issue “includes the interplay between the Bankruptcy Code as 
amended by BAPCPA, and the Internal Revenue Code of 1986.”  (376 B.R. at 746.)    In 
support of this reliance on the Internal Revenue Code for its interpretation of § 1222, the 
Hall bankruptcy court quoted the maxim that courts are to “assume that Congress is 

19 See Schilke supra at 902.
20 Citing among others W. Va. State Dep't of Tax & Revenue v. I.R.S. (In re Columbia Gas Transmission 
Corp.), 37 F.3d 982, 984 (3d Cir.1994), and In re Northeastern Ohio Gen. Hosp. Ass'n, 126 B.R. 513, 515 
(Bankr.N.D.Ohio 1991).   581 F.3d at 709. 
21 In re Hall, 376 B.R. 741 (Bankr. Ariz., 2007). 
22 In re Brown, No. 05-41071, 2006 Bankr. LEXIS 3156 (Bankr. D. Mass. Nov. 20, 2006).  In Brown, the 
Chapter 13 debtor sought to treat capital gain tax arising from the post-petition sale of his rental property as 
an administrative claim for which the estate was liable, and which would be paid under the Chapter 13 
Plan.  Brown argued that since the property that was sold was property of the bankruptcy estate when it was 
sold, the estate should be liable for payment.  A creditor objected (though the trustee did not) arguing that 
under § 1305 a  tax creditor may pursue payment directly from the debtor after the case is closed.   The 
court found that the treatment of post-petition taxes as a priority claim under § 503(b)(1)(B)(i) does not 
apply in Chapter 13 cases because there is no taxable estate in Chapter 13 under 26 U.S.C. §§ 1338 and 
1339.     
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aware of existing law when it passes legislation.” (376 B.R. at 746, citing Miles v. Apex 
Marine Corp., 498 U.S. 19 (1990).)

In August 2008, the federal district court for Arizona, in the debtor’s appeal from Hall,
rejected the bankruptcy court’s decision.23  The district court concurred with the 
application of Knudsen in Dawes24 and it concurred with and adopted the Schilke
analysis.  Although it rejected the bankruptcy court’s critique of O’Neil Shoe, the court 
stated that “based on Congressional intent,” without reliance on Knudsen or O’Neill, it 
found that “Chapter 12 post-petition capital gains are administrative expenses”  (393 B.R. 
at 862.)  The court nonetheless found O’Neill Shoe to be supportive in that 1) allowance 
of administrative claims as entitled to priority is so well established that it does not matter 
that the administrative claim status was not litigated in O’Neill; 2) the post-O’Neill
amendments to § 507 in BAPCPA related to eighth priority claims and were irrelevant; 
and 3) as in Chapter 12, there was no separate taxable estate created in O’Neill Shoe, a 
fact that supports reliance on O’Neill in the § 1222 context.  The district court also 
questioned the bankruptcy court’s reliance on the Internal Revenue Code:  “Although 
IRC §§ 1398 and 1399 were in place at the time of BAPCPA, this Court has been unable 
to find any Chapter 12, or even any Chapter 7 or Chapter 11 case, where those IRC 
provisions were held to be relevant to the construction of the definition of administrative 
claim in § 503(b)(2)(B)(i).” (393 B.R. at 863.)  The court adopted Schilke’s reliance on 
Congressional intent and legislative history.  Finally, the district court in Hall
admonished the IRS that “§§ 1222, 507 and 503 are not federal income tax provisions 
found in the Bankruptcy Code [ ] but are properly understood as bankruptcy provisions to 
be construed in accordance with the Bankruptcy Code and bankruptcy policy to promote 
the effective reorganization of family farming operations.”  (393 B.R. at 863.)  

In reversing the district court and holding that § 1222(a)(2)(A) does not apply to post-
petition taxes, the Ninth Circuit rejected the reasoning of the Eighth Circuit in Knudsen.25

The Ninth Circuit essentially held that 1) “incurred by the estate” does not merely mean 
incurred post-petition because “although all taxes incurred by the estate are incurred post-
petition, not all taxes incurred post-petition are incurred by the estate.” (617 F.3d at 
1165);26 2) there is no authority for the proposition that a Chapter 12 bankruptcy estate 

23 In re Hall, 393 B.R. 857 (D. Ariz. 2008). 
24 382 B.R. 509 (Bankr. Kan. 2008).  See discussion below. 
25 United States V. Hall, 617 F.3d 1161 (9th Cir. 2010). 
26 In support of this view, the 9th circuit referenced two cases. (See Footnote 20 supra.)  It is not clear how 
the 9th Circuit believes those cases support its position.  Each of the cited cases, which were also cited by 
the 8th Circuit in Knudsen in support of its decision, seems more clearly to support the position that the 
critical issue in determining the meaning of “incurred by the estate” under § 503 is temporal – when did 
liability for the tax arise.  In Columbia Gas Transmission, for example, a Chapter 11 case involving a 
corporate debtor (a debtor for which no taxable estate is created under the IRC § 1338), the court, in trying 
to decide what if any part of the corporate tax liability would be given priority status under § 503, stated:  

Whether or not Columbia Gas is entitled to administrative expense priority for the 
property taxes depends on which date it "incurred" the property taxes under section 
503(b)(1)(B). See 3 Collier on Bankruptcy, p 503.04, at 503-34 (15th ed. 1994) 
("Whether a tax has been 'incurred by the estate' is not always easy to determine. The 
time of assessment or payment may not be equivalent to the time the tax is incurred for 
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has an inherent ability to incur taxes nor for the proposition that the Bankruptcy Code as 
a whole indicates that all estates regardless of chapter have the inherent ability to incur 
taxes.  (617 F.3d at 1166); 3) reliance on IRC §§ 1338 and 1339 is justified because a) the 
United States Code must be read as a whole, and b) Congress has indicated repeatedly 
that it is aware that the taxable entity provisions in the IRC are relevant to the Bankruptcy 
Code; 4) it is irrelevant that the plain language of § 1222(a)(2)(A) does not restrict its 
application to pre-petition taxes because the cross references in § 1222(a)(2)(A) itself 
“clearly lead us to the provisions that restrict their reach;” and, 5) even though the court 
states its sympathy with the approach outline by Senator Grassley in legislative history, 
there is no need to refer to legislative history in the face of clear statutory language, and 
even if the court were to refer to legislative history it is unpersuasive both under § 503 
and § 1222.27  The court conceded that the drafter’s intention for § 1222(a)(2)(A) might 
differ from the text, but held that its “duty was to follow the text because the text is the 
law.  Congress is entirely free to change the law by amending the text.” (617 F.3d at 
1167.)

Circuit Judge Paez dissented from the majority in Hall.  He found that Congress’s intent 
was clear and stated that he would follow Knudsen, which approach would “honor 
Congress’s clear intent and avoid an unwarranted circuit split.”  (617 F.3d at 1168.)  

DAWES – 10TH CIRCUIT

In Dawes,28 after a prolonged history of litigation which included convictions for tax 
fraud, the debtors sought § 1222(a)(2)(A) treatment for the capital gain arising from the 
sale of real estate.  The bankruptcy court explicitly found the phrase “incurred by the 
estate” as it appears in § 503 to be ambiguous.  As the court stated: “‘Incurred by the 
estate’ could have reference to the time liability for a tax accrues — did the liability arise 
before or after the creation of the estate under § 541. Or, ‘incurred by the estate’ could 
have reference to the entity liable for the tax — is the bankruptcy estate created under § 
541 liable for the tax? Accordingly, the Court will consider legislative history to 

the purpose of establishing priority under section 503(b)(1)(B). Rather, the significant 
fact may be the date the tax accrues.") If the property taxes were "incurred by the estate" 
of Columbia Gas on September 15, 1991, the date of the tentative assessment, the 
property taxes must be given priority as an administrative expense under section 503. If, 
however, before Columbia Gas filed its bankruptcy petition the property taxes were 
incurred in 1990, the period covered by its May 1, 1991 tax return, the property taxes 
would not be entitled to administrative priority under section 503(b)(1)(B). (Emphasis 
added.)   

It seems clear that the Columbia Gas court believes that the corporate Chapter 11 debtor could 
incur a tax within the meaning of § 503, in spite of the fact that under IRC §§ 1338 and 1339 no 
taxable estate is created in a corporate Chapter 11 bankruptcy.  The same seems true for In re 
Northeastern Ohio Gen. Hosp. Ass'n, 126 B.R. 513, 515 (Bankr.N.D.Ohio 1991). 
27 The court found the § 503 legislative history unpersuasive because the phrase “taxes which the trustee 
incurs” has the same meaning as the phrase “taxes which the estate incurs.”  It also found the §1222 
legislative history unpersuasive because Senator Grassley’s statement as to “tax liabilities generated during 
a bankruptcy reorganization” actually “concerns an unenacted bill in a Congress convened six years prior to 
the one that enacted § 1222(a)(2)(A).”    (617 F.3d at 1167.)  
28 In re Dawes, 382 B.R. 509 (Bankr. Kan., 2008). 

determine Congressional intent.”  (382 B.R. at 515.) The court’s detailed analysis of 
legislative history led it to conclude that the phrase as it appears in § 503 refers to the 
time when the tax liability is incurred and not whether the estate is a separate taxable 
entity.  The court refused to interpret § 1222(a)(2)(A) in the context of IRC §§ 1399 and 
1398:  “this Court has been unable to find any Chapter 12, or even any Chapter 7 or 
Chapter 11 case, where those IRC provisions were held to be relevant to the construction 
of the definition of administrative claim in § 503(b)(2)(B)(i). [ ] The fact that in a Chapter 
12 case a new taxpayer is not created is not relevant to the allowance of post-petition 
taxes as administrative claims.”  (382 B.R. at 520, 521.)   The court also made a point of 
the fact that in prior pre-BAPCPA Chapter 12 cases, the IRS had taken the position that a 
claim arising from the debtor’s failure to pay post-petition employment taxes as they 
became due was an administrative expense subject to § 1222(a)(2).   

In March 2009, the district court for Kansas affirmed the Kansas bankruptcy court 
decision in Dawes.29  The district court rejected the IRS’s “separate entity” argument for 
application of IRC §§ 1338 and 1339.  It cited for support the bankruptcy court’s 
discussion of the legislative history behind § 503, the Knudsen district court’s reliance on 
O’Neill Shoe, and its holding that nothing in the plan language of § 1222(a)(2)(A)
restricts its applicability to pre-petition sales.  It agreed with the Knudsen district court 
that since reorganization occurs both before and after the filing of a petition, § 
1222(a)(2)(A) must apply to transactions that occur both before and after the petition.
The court also quoted Knudsen’s admonition to the IRS that the relevant provisions are 
“not federal income tax provisions found in the Bankruptcy Code but are properly 
understood as bankruptcy provisions to be construed in accordance with the Bankruptcy 
code and bankruptcy policy to promote the effective reorganization of family farming 
operations.”  (415 B.R. at 823.)

In June, 2011, shortly after the grant of certiorari by the Supreme Court in Hall, the Tenth 
Circuit reversed the district court in Dawes and held that § 1222(a)(2)(A) is not 
applicable to post petition taxes.30  The court held that post-petition income taxes 
incurred during the Chapter 12 proceedings are liabilities of the individual debtor and not 
the bankruptcy estate.  “As such they are not within the purview of the bankruptcy 
proceedings or included in the reorganization plan.  Instead, the taxes are due from the 
debtor personally and the IRS’s recourse remains exclusively with the individual debtor, 
separate and apart from the Chapter 12 estate and unaffected by the bankruptcy 
discharge.”  (Page 5.)  The court based its holding on the plain language of the statute, the 
larger statutory structure and Congress’s expressed purposes.   

First, the court found the plain meaning of the word “incurred” inescapably carries the 
sense of being liable for. “[O]nce we accept that one must be liable for an expense to 
have incurred it, it is the phrase ‘by the estate’ that poses the problem for the debtors.” 
(Page 10.)

As for reliance on IRC §§ 1338 and 1339, the court wrote: 

29 In re Dawes, 415 B.R. 815 (D. Kan., 2009). 
30 United States v. Dawes (In re Dawes), Case No. 09-3129 (10th Cir. June 21, 2011). 
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has an inherent ability to incur taxes nor for the proposition that the Bankruptcy Code as 
a whole indicates that all estates regardless of chapter have the inherent ability to incur 
taxes.  (617 F.3d at 1166); 3) reliance on IRC §§ 1338 and 1339 is justified because a) the 
United States Code must be read as a whole, and b) Congress has indicated repeatedly 
that it is aware that the taxable entity provisions in the IRC are relevant to the Bankruptcy 
Code; 4) it is irrelevant that the plain language of § 1222(a)(2)(A) does not restrict its 
application to pre-petition taxes because the cross references in § 1222(a)(2)(A) itself 
“clearly lead us to the provisions that restrict their reach;” and, 5) even though the court 
states its sympathy with the approach outline by Senator Grassley in legislative history, 
there is no need to refer to legislative history in the face of clear statutory language, and 
even if the court were to refer to legislative history it is unpersuasive both under § 503 
and § 1222.27  The court conceded that the drafter’s intention for § 1222(a)(2)(A) might 
differ from the text, but held that its “duty was to follow the text because the text is the 
law.  Congress is entirely free to change the law by amending the text.” (617 F.3d at 
1167.)

Circuit Judge Paez dissented from the majority in Hall.  He found that Congress’s intent 
was clear and stated that he would follow Knudsen, which approach would “honor 
Congress’s clear intent and avoid an unwarranted circuit split.”  (617 F.3d at 1168.)  

DAWES – 10TH CIRCUIT

In Dawes,28 after a prolonged history of litigation which included convictions for tax 
fraud, the debtors sought § 1222(a)(2)(A) treatment for the capital gain arising from the 
sale of real estate.  The bankruptcy court explicitly found the phrase “incurred by the 
estate” as it appears in § 503 to be ambiguous.  As the court stated: “‘Incurred by the 
estate’ could have reference to the time liability for a tax accrues — did the liability arise 
before or after the creation of the estate under § 541. Or, ‘incurred by the estate’ could 
have reference to the entity liable for the tax — is the bankruptcy estate created under § 
541 liable for the tax? Accordingly, the Court will consider legislative history to 

the purpose of establishing priority under section 503(b)(1)(B). Rather, the significant 
fact may be the date the tax accrues.") If the property taxes were "incurred by the estate" 
of Columbia Gas on September 15, 1991, the date of the tentative assessment, the 
property taxes must be given priority as an administrative expense under section 503. If, 
however, before Columbia Gas filed its bankruptcy petition the property taxes were 
incurred in 1990, the period covered by its May 1, 1991 tax return, the property taxes 
would not be entitled to administrative priority under section 503(b)(1)(B). (Emphasis 
added.)   

It seems clear that the Columbia Gas court believes that the corporate Chapter 11 debtor could 
incur a tax within the meaning of § 503, in spite of the fact that under IRC §§ 1338 and 1339 no 
taxable estate is created in a corporate Chapter 11 bankruptcy.  The same seems true for In re 
Northeastern Ohio Gen. Hosp. Ass'n, 126 B.R. 513, 515 (Bankr.N.D.Ohio 1991). 
27 The court found the § 503 legislative history unpersuasive because the phrase “taxes which the trustee 
incurs” has the same meaning as the phrase “taxes which the estate incurs.”  It also found the §1222 
legislative history unpersuasive because Senator Grassley’s statement as to “tax liabilities generated during 
a bankruptcy reorganization” actually “concerns an unenacted bill in a Congress convened six years prior to 
the one that enacted § 1222(a)(2)(A).”    (617 F.3d at 1167.)  
28 In re Dawes, 382 B.R. 509 (Bankr. Kan., 2008). 

determine Congressional intent.”  (382 B.R. at 515.) The court’s detailed analysis of 
legislative history led it to conclude that the phrase as it appears in § 503 refers to the 
time when the tax liability is incurred and not whether the estate is a separate taxable 
entity.  The court refused to interpret § 1222(a)(2)(A) in the context of IRC §§ 1399 and 
1398:  “this Court has been unable to find any Chapter 12, or even any Chapter 7 or 
Chapter 11 case, where those IRC provisions were held to be relevant to the construction 
of the definition of administrative claim in § 503(b)(2)(B)(i). [ ] The fact that in a Chapter 
12 case a new taxpayer is not created is not relevant to the allowance of post-petition 
taxes as administrative claims.”  (382 B.R. at 520, 521.)   The court also made a point of 
the fact that in prior pre-BAPCPA Chapter 12 cases, the IRS had taken the position that a 
claim arising from the debtor’s failure to pay post-petition employment taxes as they 
became due was an administrative expense subject to § 1222(a)(2).   

In March 2009, the district court for Kansas affirmed the Kansas bankruptcy court 
decision in Dawes.29  The district court rejected the IRS’s “separate entity” argument for 
application of IRC §§ 1338 and 1339.  It cited for support the bankruptcy court’s 
discussion of the legislative history behind § 503, the Knudsen district court’s reliance on 
O’Neill Shoe, and its holding that nothing in the plan language of § 1222(a)(2)(A)
restricts its applicability to pre-petition sales.  It agreed with the Knudsen district court 
that since reorganization occurs both before and after the filing of a petition, § 
1222(a)(2)(A) must apply to transactions that occur both before and after the petition.
The court also quoted Knudsen’s admonition to the IRS that the relevant provisions are 
“not federal income tax provisions found in the Bankruptcy Code but are properly 
understood as bankruptcy provisions to be construed in accordance with the Bankruptcy 
code and bankruptcy policy to promote the effective reorganization of family farming 
operations.”  (415 B.R. at 823.)

In June, 2011, shortly after the grant of certiorari by the Supreme Court in Hall, the Tenth 
Circuit reversed the district court in Dawes and held that § 1222(a)(2)(A) is not 
applicable to post petition taxes.30  The court held that post-petition income taxes 
incurred during the Chapter 12 proceedings are liabilities of the individual debtor and not 
the bankruptcy estate.  “As such they are not within the purview of the bankruptcy 
proceedings or included in the reorganization plan.  Instead, the taxes are due from the 
debtor personally and the IRS’s recourse remains exclusively with the individual debtor, 
separate and apart from the Chapter 12 estate and unaffected by the bankruptcy 
discharge.”  (Page 5.)  The court based its holding on the plain language of the statute, the 
larger statutory structure and Congress’s expressed purposes.   

First, the court found the plain meaning of the word “incurred” inescapably carries the 
sense of being liable for. “[O]nce we accept that one must be liable for an expense to 
have incurred it, it is the phrase ‘by the estate’ that poses the problem for the debtors.” 
(Page 10.)

As for reliance on IRC §§ 1338 and 1339, the court wrote: 

29 In re Dawes, 415 B.R. 815 (D. Kan., 2009). 
30 United States v. Dawes (In re Dawes), Case No. 09-3129 (10th Cir. June 21, 2011). 
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Of course, Congress is free (and in some cases has chosen) to use the 
bankruptcy code to control certain aspects of how federal or state tax law 
operates during reorganizations. But, when the code hasn't told us 
otherwise, our attention is rightly turned to the underlying tax law to see 
who owes what. Indeed, bankruptcy law often relies on underlying income 
tax laws to assign priorities in bankruptcy. See, e.g., § 507(a)(8)(A)(i) 
(treatment of pre-petition tax turns on when the tax return was due); § 
507(a)(8)(B) (treatment of property tax turns on when it was last payable 
without penalty); § 346 (commanding that state and local income taxes be 
allocated between debtor and bankruptcy estate in a way that generally 
follows their treatment under the federal Internal Revenue Code). When 
the bankruptcy code defers a question to existing tax law, our role is to 
apply that law, not to invent new rules of our liking. (Pages 6 and 7.) 

The court then reviewed §§ 1398 and 1399 to find that “only the debtor and not the estate 
is liable for the payment” of the post-petition taxes, writing: “The estate may have once 
possessed the farm assets in question. The bankruptcy court may have authorized their 
sale. And the estate might well have caused a tax liability to arise. But none of this means 
the estate incurs those taxes. Only the [debtors] do.”  (Page 8.)

Second, the court reviewed the larger structure of the Bankruptcy Code and found 
support for its decision as follows: 1) a review of other § 503 provisions shows that 
congress was “deliberately navigating the distinction between timing and identity when 
crafting § 503(b) and to accept the argument that “incurred by the estate” means incurred 
post-petition would trample the meaning of those other provisions; 2) to allow that post-
petition taxes in Chapter 12 are incurred by the estate would require the same result in 
Chapter 13, and “[i]f post-petition taxes are automatically included in the bankruptcy 
plan as taxes ‘incurred by the estate,’ then § 1305(a)(1)'s optional inclusion of these same 
claims is left loitering around the U.S. Code with no apparent purpose” (Page 12);  3) the 
Bankruptcy Code specifically prohibits state and local income taxes from being either 
"taxed to" or "claimed by" a Chapter 12 estate, instead directing that these state and local 
taxes be the liabilities of the debtor. See § 346(b) (page 12).  

Finally, as to the statutory purpose of § 1222(a)(2)(A), the Tenth Circuit stated:  “Yet 
under our interpretation of § 503(b), income taxes incurred as a result of the pre-petition 
disposition of certain farm assets are eligible for § 1222(a)(2)(A)'s generous rule allowing 
them to be treated as unsecured claims, compromised, and discharged. [ ] Clearly, then, 
our reading gives respect to Congress's wish to provide a substantial form of special 
assistance targeted to farmers. We only stop short of extending § 1222(a)(2)(A)'s 
treatment to income taxes incurred post-petition by the debtor rather than the estate.”31

31 It is interesting to note that on this point there has actually not been an adjudication in the context of § 
1222 as to meaning of post-petition and pre-petition.  The Ninth Circuit in Hall stated that “there is no 
dispute that section 1222(a)(2)(A) allows chapter 12 debtors to treat taxes incurred by selling farm assets 
before the filing of a bankruptcy petition as payable in less than full and dischargeable.” (617 F.3d at 1163.)  
But see In re Firestone, 179 B.R. 148 (Bankr. D. Neb. 1995); it is not merely the fact of a sale of an asset 
pre-petition that determines whether or not the tax arising out of the sale is a pre- or post-petition tax.   


