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Spendthrift Trusts in Bankruptcy- 

• Traditionally a spendthrift trust is a trust created pursuant to state law, where the 
trust indenture contains express language preventing the beneficiary from alienating any 
beneficial interest in the trust.  The policy behind spendthrift trusts was to allow an individual 
to provide for the maintenance and support of another while protecting the res against the 
“improvidence of a spendthrift or the incompetence or incapacity of a beneficiary.”  

 
• In Bankruptcy, spendthrift trusts are exempted under 11 U.S.C. 541(c)(2) which 

states, “[a] restriction on the transfer of a beneficial interest of the debtor in a trust that is 
enforceable under applicable non-bankruptcy law is enforceable in a case under this title.”  

 
• According to the Supreme Court in Patterson v. Shumate, 504 U.S. 753 (1992), 

“applicable non-bankruptcy law” includes federal, as well as state law. Id. at 759.  The 
inclusion of non-bankruptcy federal law expands the scope of spendthrift trusts to include 
ERISA qualified retirement plans, as the statute under which these plans are created contains 
an anti-alienation provision, satisfying 541(c)(2). 

 
• If the spendthrift trust is validly created pursuant to the applicable state or federal 

law under which it was created than the spendthrift trust will be exempt from bankruptcy 
estate. 

 
Invalidating a Spendthrift Trust 

• The anti-alienation provision of a spendthrift trust does not automatically render 
the assets held by the trust exempt.  The spendthrift trust can be invalidated in whole or in 
part, and under applicable law may not be valid against certain creditors. 

 
• Some of the creditors with interests that prevail over the state law recognition of 

spendthrift trusts, include: 
o Child and Spousal support obligations 
o Claims arising from servicing of the trust 
o Claims arising from the personal or medical support of the beneficiary 
o Federal law claims, under the Supremacy Clause of the U.S. Constitution 

 
• The biggest issue with regard to spendthrift trusts is the area of self-settled 

spendthrift trusts.  In a majority of states and under federal law, spendthrift trusts are not 
valid, if the settlor is also the beneficiary.  These trusts are known as self-settled spendthrift 
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trusts.  These trusts are invalid because they do not fall in line with the policy in which 
spendthrift trusts are historically rooted, and would allow a debtor to defraud his creditors by 
shielding his assets from their claims while retaining full use and enjoyment for himself. 

 
• These trusts can be invalidated in whole, if the settlor is the sole contributor and 

sole beneficiary of the trust; or where there are multiple settlors and multiple beneficiaries of 
a spendthrift trust, the spendthrift provision can be invalidated to the extent that 
settlor/beneficiary’s interest in the trust. 

 
o Example: A and B set up a spendthrift trust, each contributing $50,000 to the res 

of the trust and naming B and C as beneficiaries of the spendthrift trust.  A 
creditor of B may recover against the $50,000 interest of B, because B’s interest is 
invalid. 

 
• A corollary to self-settled spendthrift trusts, are what are known as “sham” trusts.  

These trusts are invalid for reasons similar to self-settled spendthrift trusts, except here the 
beneficiary is not the settlor, but the settlor retains such control over and access to the assets 
held in the trust that the court’s determine them to be a sham.  The courts have set forth three 
elements to determine whether a spendthrift trust is a “sham,” the three elements are: 

o whether the trust will terminate upon the debtor's death; 
o whether the debtor is to serve as trustee; and 
o whether the debtor is to retain the use, possession, and enjoyment of the property.  

  
• A few states, however, have enacted legislation recognizing self-settled 

spendthrift trusts as valid.  The rationale was to capture some of the Offshore Asset 
Protection Trust market. 

o This creates a conflict for debtors in Bankruptcy holding these self-settled 
spendthrift trusts.  Congress in response to the ever growing Offshore Asset Protection 
Trust market and the newly forming “Domestic Asset Protection Trust” market enacted 
subsection (e) to Section 548 of the Bankruptcy Code in 2005.   

o This newly enacted 548(e) gives the trustee the power to avoid transfers “made by 
the debtor” to “self-settled trusts or similar devices” “with the intent to hinder, delay or 
defraud creditors” for a period of 10 years prior to the filing of the debtor’s petition. 

o Section 548(e) has yet to be thoroughly analyzed in case law, however, two cases 
have dealt with this new section, In re Potter and In re Combes.  These cases, along with 
the near identical fraud language used in other “fraudulent transfer” statutes, which have 
been examined in numerous cases, tend to show the “intent to defraud” analysis will be 
applying the badges of fraud.  
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GENERAL WORDING ASSOCIATED WITH A VALID SPENDTHRIFT PROVISION 
 
No beneficial interest under this Trust Agreement may be voluntarily or involuntarily 
anticipated, assigned, encumbered, pledged, sold or otherwise transferred, except pursuant to the 
exercise of the powers granted in this Trust Agreement to disclaim, appoint, and release. No 
beneficial interest under this Trust Agreement shall be capable of being taken or reached by any 
attachment, levy, writ, or other legal or equitable process to satisfy any claim against, or 
obligation of, the person having that interest. No such interest shall be subject to control or 
interference by any other person. Any attempt to dispose of, or to take or reach, any interest in 
violation of this spendthrift provision shall be invalid and given no effect by any Trustee. 
Spendthrift trust provision—Direct prohibition against alienation—Except exercise of power to 
disclaim, appoint and release, 16B Am. Jur. Legal Forms 2d § 237:9 (West 2010). 
 
RECOGNITION OF SPENDTHRIFT TRUSTS BY JURISDICTION 
 
Jurisdictions that 
recognize 
spendthrift trusts 
under the 
Uniform Trust 
Code 

Jurisdictions that 
recognize 
spendthrift trusts 
by statute 

Jurisdictions that 
recognize self-
settled 
spendthrift trusts 

Jurisdictions that 
recognize spendthrift 
trusts under the 
common law 

Alabama California Alaska Colorado 
Arizona   Connecticut Delaware Hawaii 
Arkansas   Georgia Nevada Maryland 
District of 
Columbia   Idaho Rhode Island Massachusetts 
Florida  Illinois Utah Michigan 
Kansas  Indiana Oklahoma Minnesota 
Maine   Iowa South Dakota   
Missouri   Kentucky Missouri   
Nebraska   Louisiana Tennessee   
New Hampshire   Mississippi Wyoming   
New Mexico   New Jersey New Hampshire   
North Carolina   New York     
North Dakota   Oklahoma     
Ohio South Dakota     
Oregon   Texas     
Pennsylvania   Washington     
South Carolina   West Virginia     
Tennessee         
Utah         
Virginia       
Wyoming       
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CALIFORNIA 
 

• California law is unique among the jurisdictions that recognize spendthrift trusts as valid.  Under 
the California Probate Code despite valid restraints only alienation a creditor may obtain an 
“order directing the trustee to satisfy all or part of the judgment out of the payment to which the 
beneficiary is entitled under the trust instrument,” so long as the payment does not “exceed[ ] 
25% of the payment that otherwise would be made to ... the beneficiary.” Cal.Prob.Code § 
15306.5. See also, In re Neuton, 922 F.2d 1379 (9th Cir. 1990). 
INTERVIVOS VS. TESTAMENTARY UNDER SECTION 541 
 

• Intervivos Trusts 
o To the extent a trust is established intervivos a debtor’s interest generally 

will not be property of the bankruptcy estate, except when: 
 The trust is an invalid spendthrift trust; or 
 The debtor is entitled to a pre-petition disbursement in which the 

trustee does not have discretion in making that disbursement; 
• Testamentary Trusts 

o Where a debtor obtains a beneficial interest in a trust by bequest, devise, 
or inheritance, then section 541(a)(5)(A) may apply. 

o Section 541(a)(5)(A) states:  

(a) The commencement of a case under section 301, 302, or 
303 of this title creates an estate. Such estate is comprised of 
all the following property, wherever located and by whomever 
held: 
***	
  
(5) Any interest in property that would have been property of 
the estate if such interest had been an interest of the debtor on 
the date of the filing of the petition, and that the debtor 
acquires or becomes entitled to acquire within 180 days after 
such date-- 

(A) by bequest, devise, or inheritance; 
 

o When a beneficiary has received funds from a spendthrift trust upon the 
death of a testator, a three-prong analysis is used to determine whether the funds are 
part of the bankruptcy estate.  

 The first prong is whether the spendthrift trust is valid in accord with the 
applicable law.   

 The second prong is when was the trust established, was it inter-vivos or 
testamentary?   



91

American Bankruptcy Institute

	
  
CALIFORNIA 
 

• California law is unique among the jurisdictions that recognize spendthrift trusts as valid.  Under 
the California Probate Code despite valid restraints only alienation a creditor may obtain an 
“order directing the trustee to satisfy all or part of the judgment out of the payment to which the 
beneficiary is entitled under the trust instrument,” so long as the payment does not “exceed[ ] 
25% of the payment that otherwise would be made to ... the beneficiary.” Cal.Prob.Code § 
15306.5. See also, In re Neuton, 922 F.2d 1379 (9th Cir. 1990). 
INTERVIVOS VS. TESTAMENTARY UNDER SECTION 541 
 

• Intervivos Trusts 
o To the extent a trust is established intervivos a debtor’s interest generally 

will not be property of the bankruptcy estate, except when: 
 The trust is an invalid spendthrift trust; or 
 The debtor is entitled to a pre-petition disbursement in which the 

trustee does not have discretion in making that disbursement; 
• Testamentary Trusts 

o Where a debtor obtains a beneficial interest in a trust by bequest, devise, 
or inheritance, then section 541(a)(5)(A) may apply. 

o Section 541(a)(5)(A) states:  

(a) The commencement of a case under section 301, 302, or 
303 of this title creates an estate. Such estate is comprised of 
all the following property, wherever located and by whomever 
held: 
***	
  
(5) Any interest in property that would have been property of 
the estate if such interest had been an interest of the debtor on 
the date of the filing of the petition, and that the debtor 
acquires or becomes entitled to acquire within 180 days after 
such date-- 

(A) by bequest, devise, or inheritance; 
 

o When a beneficiary has received funds from a spendthrift trust upon the 
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 The first prong is whether the spendthrift trust is valid in accord with the 
applicable law.   

 The second prong is when was the trust established, was it inter-vivos or 
testamentary?   

• If the spendthrift trust is an inter-vivos trust then the benefit is 
excluded from the bankruptcy estate under 541(c)(2) and not 
541(a)(5)(A).  If the spendthrift trust established pursuant to a will, 
or other testamentary instrument, it may bring distributions 
received by the debtor-beneficiary into the bankruptcy estate.  

 The third-prong of the analysis that must be undertaken to determine from 
where the distribution came  

• A distribution of assets comprising the corpus of the spendthrift 
trust does not constitute a “bequest, devise, or inheritance.” The 
logic is that the validly created spendthrift trust is excluded from 
the estate under section 541(c)(2) and is not listed under section 
541(a)(5)(A).  If the distribution is in the form of income derived 
from the corpus of the trust will become property of the estate. 
 

ANNUITIES 
 

• The exemption of annuities from property of the estate depends on the applicable 
law.  State law will determine first whether the debtor can exempt property under state law 
only, or if they can choose state or federal exemptions pursuant to section 522(b)(2) of the 
bankruptcy code. 

 
• Where the debtor elects to take federal exemptions, an annuity is exempt under 

522(d)(10)(E)  
to the extent reasonably necessary for the support of the debtor and any dependent of the 
debtor, unless— 

(i) such plan or contract was established by or under the auspices of an insider that 
employed the debtor at the time the debtor's rights under such plan or contract arose; 
(ii) such payment is on account of age or length of service; and 
(iii) such plan or contract does not qualify under section 401(a), 403(a), 403(b), or 
408 of the Internal Revenue Code of 1986. 

 
• Where the debtor resides in an “opt-out” state or elects to take the state law 

exemptions, annuities will be exempt according to the applicable state law in the following 
manner: 

 

State 

Exemption for (Non-IRA / 
Non-ERISA) Annuity Cash 
Value and Payments from 

Claims of Owner's Creditors 

Source of Law 

Alabama 
$250/mo annuity payments 

in the aggregate. 
Ala. Code §§ 27-14-

30, 27-14-32 

Alaska $12,500 cash value Ak. Stat. § 09.38.017 

Arizona 100% Ariz. Rev. Stat. § 33-
1126A7 
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Arkansas None   

California 

Same as life insurance if 
annuity contract considered 

"life insurance" and not 
"investment." $9,700- 
single/$19,400 married 

In re Payne, 323 B.R. 
723 (9th Cir. BAP 

2005); Cal. Civ. Proc. 
Code § 704.100 

Colorado None   

Connecticut None   

Delaware 

$350/mo, plus amount 
needed for reasonable 

requirements of debtor and 
dependents 

18 Del Code Ann. § 
6708 

District of Columbia 
$200/mo for prior two 

months § 15-503(a) 

Florida 

100% for beneficiary 
(including owner-

beneficiary). 

Fla. Stat. Ann. 
§222.14 

Georgia 

Georgia Code provides 
that annuity proceeds are 
protected from creditors of 
beneficiary, without 
specifying whether this 
includes owner-beneficiary  

Ga. Code Ann. § 33-
28-7 

Hawaii 100% Hawaii Rev. Stat. § 
431-10-232 

Idaho $1,250/month Idaho Code § 41-1836 

Illinois 
100% for annuity payable 

to dependent 
I.L.C.S. § 5/12-

1001(f) 

Indiana 

100% for policy payable to 
spouse, child, dependent or 

creditor. 

Ind. Code Ann. § 27-
2-5-1(b) 

Iowa None.   

Kansas 
100% if policy held for more 

than 1 year. 

Kan. Stat. Ann. § § 
60-2313(a)(7), 40-

414. 

Kentucky $350/month Ky. Rev. Stat. Ann. § 
304.14-330 

Louisiana 

100% protected, but limited 
to $35,000 if issued within 9 

months. 

La. Rev. Stat Ann. § 
22:647(B) 

Maine 
$450/month 

24-A Me. Rev. Stat. 
Ann. §§ 2428 and 

2431 

Maryland 100% Md. Code Ann. Ins. § 
16-111(a 

Massachusetts None   
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Michigan 100% Mich. Comp. Laws 
Ann. § 500.2207 

Minnesota 
Interest of beneficiary in 
proceeds 100% protected 

Minn. Rev. Stat. Ann. 
§ 61A.12 

Mississippi None   

Missouri None   

Montana None   

Nebraska 

$100,000 for cash value 
attributable to premiums 
paid at least three years 

prior. 

Neb. Rev. Stat. § 44-
371 

Nevada $350/month Nev. Rev. Stat. § 
687B.290 

New Hampshire None   

New Jersey $500/month N.J. Stat. Ann. § 17B-
24-7 

New Mexico 100% N.M. Stat. Ann. § 42-
10-3 

New York 

100%, however, court may 
order that debtor pay 

creditor "just and proper 
amount" with "due regard 

for  the  reasonable 
requirements" of the debtor 

and dependents. 

N.Y. Ins. Law § 
3212(d) 

North Carolina None   

North Dakota 

$100,000 per policy / 
$200,000 max. for contracts 
payable to a dependent and 
which have been in effect 

for at least one year. 

N.D. Cent. Code § 28-
22-04.1(3) 

Ohio 

100% for contracts payable 
to spouse, children or 

dependent. 

Ohio Rev. Code Ann. 
§§ 2329.66(A)(6)(b), 

3911.10 

Oklahoma 100% 36 Okla. St. Ann. § 
3631.1 

Oregon $500/mo aggregate Ore. Rev. Stat. § 
743.049 

Pennsylvania $100/month 42 Pa. C.S. § 
8124(c)(3) 

Puerto Rico $250/month 26 P.R. Laws Ann. § 
1135 

Rhode Island None   

South Carolina None   

South Dakota $250/month S.D. Cod. Laws § 58-
12-8 
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Tennessee 

100% for net amounts 
payable to spouse, child or 

dependents. 

Tenn. Code Ann. § 56-
7-203 

Texas 100% Tex. Ins. Code § 
1108.051 

Utah None   

Vermont $350/month 8 Vt. Stat. Ann. §3709 

Virginia None   

Virgin Islands None   

Washington $2,500/month Wash. Rev. Code § 
48.18.430 

West Virginia None   

Wisconsin 

$150,000 cash value (but 
$4000 for contracts issued 

within 2 years) 

Wisc. Stat. § 
815.18(3)(f) 

Wyoming $350/month Wy. Stat. Ann. § 15-5-
132(a) 
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The Debtor's Interest in and Exemption of Retirement Plans  

Hon. Susan V. Kelley 
Judge, U.S. Bankruptcy Court 
Eastern District of Wisconsin 

Prior to BAPCPA, some controversy swirled over whether a debtor's interest in a pension 

plan qualified as property of the bankruptcy estate. In Patterson v. Shumate, the Supreme Court 

held that a debtor's interest in an “ERISA-qualified pension plan” may be excluded from the 

property of the bankruptcy estate pursuant to §541(c)(2) of the Bankruptcy Code.1 That section 

provides that a restriction on the transfer of the debtor's interest in property that is enforceable 

under applicable non-bankruptcy law is enforceable in a bankruptcy case. In other words, 

spendthrift trusts and similar arrangements are excluded from the bankruptcy estate and the 

creditors' reach.  

In Patterson, the Supreme Court held that “ERISA-qualified plans” contain enforceable anti-

alienation language, and accordingly are excluded from the bankruptcy estate. Patterson did not 

end the discussion, as explained by the Seventh Circuit Court of Appeals: “In its opinion, 

however, the Court inadvertently opened another jurisprudential Pandora's Box when, for reasons 

that are not apparent to us, it coined the phrase ‘ERISA-qualified pension plan’ which appears 

nowhere in ERISA's statutory language. The phrase is neither a term of art nor a defined term for 

purposes of ERISA. Moreover, §541(c)(2) makes no reference to ERISA, much less to an 

ERISA-qualified plan. Nevertheless, one line of Patterson progeny comprises a body of 

jurisprudence concerning a question not answered in Patterson: Whether, to be ‘ERISA-

qualified,’ the plan must be ‘qualified’ for tax purposes. For present purposes, it suffices to note 

that bankruptcy courts and district courts have answered that question both ways.”2

1 504 U.S. 753 (1992). 
2 Baker v. LaSalle (In re Baker), 114 F.3d 636, 638 (7th Cir. 1997). See also Traina v. Sewell 

(In re Sewell), 180 F.3d 707 (5th Cir. 1999). Compare In re Hall, 151 B.R. 412 (Bankr. W.D. 
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IRAs may not have qualified for exclusion from the estate, but in Rousey v. Jacoway, the 

Supreme Court held that the debtor's interest in an IRA qualified as a “right to receive … a 

payment under a stock bonus, pension, profit-sharing, annuity, or similar plan or contract on 

account of … age” and came within the federal exemption statute of §522(d)(10) of the 

Bankruptcy Code.3

BAPCPA amended §§541 and 522 of the Bankruptcy Code to resolve some of these issues. 

First, excluded from property of the bankruptcy estate under §541(b)(5) are funds placed in an 

education IRA (defined by I.R.C. §530(b)(1)) over one year before the bankruptcy petition, if the 

designated beneficiary is the debtor's child, stepchild, grandchild or step grandchild. If the funds 

were deposited into the education IRA within two years of the petition, the exclusion is limited to 

$5,850 per beneficiary.4 Similarly, funds used to purchase a tuition credit or contributed to a §529 

account under a qualified state tuition program over one year before bankruptcy are excluded 

from the bankruptcy estate, if the designated beneficiary is the debtor's child, stepchild, 

grandchild or step grandchild, and the aggregate amount having the same designated beneficiary 

does not exceed the total contributions permitted under I.R.C. §529(b)(7).5 If the funds were 

Mich. 1993) (plan must be “tax-qualified” under 26 U.S.C. §401(a), in addition to containing an 
anti-alienation provision that is enforceable under ERISA), with In re Bennett, 185 B.R. 4 (Bankr. 
E.D.N.Y. 1995) (a plan is “ERISA-qualified” for purposes of §541(c)(2) if it is (1) governed by 
ERISA and (2) includes an anti-alienation provision that is (3) enforceable under ERISA); In re
Hanes, 162 B.R. 733 (Bankr. E.D. Va. 1994) (if a restriction on alienation is enforceable under 
ERISA, 26 U.S.C. §401(a) qualification is irrelevant to exclusion of the debtor's beneficial 
interest in an ERISA plan from the estate under §541(c)(2)). See also In re Goldschein, 244 B.R. 
595, 600-601 (Bankr. D. Md. 2000) (declining to hold that every plan governed by ERISA and 
containing an anti-alienation provision must also obtain tax qualification under 26 U.S.C. 
§401(a), but holding that “where a tax qualified plan is involved, Congress intended the 
provisions of ERISA and the provisions of the Internal Revenue Code to work in consort.… In 
order to be entitled to the exclusion of benefits from the bankruptcy estate, the plan must comply 
with the provisions of both statutes.”); and In re Handel, 301 B.R. 421 (Bankr. S.D.N.Y. 2003) 
(collecting cases). 

3 544 U.S. 320 (2005). 
4 11 U.S.C. §541(b)(5)(C). This dollar limit is adjusted every three years; the amount stated is 

current for cases filed on and after April 1, 2010. The funds will not qualify for exclusion if they 
were used as collateral or if they constitute an “excess contribution” under 26 U.S.C. §4973(e). 

5 11 U.S.C. §541(b)(6). 
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First, excluded from property of the bankruptcy estate under §541(b)(5) are funds placed in an 

education IRA (defined by I.R.C. §530(b)(1)) over one year before the bankruptcy petition, if the 

designated beneficiary is the debtor's child, stepchild, grandchild or step grandchild. If the funds 

were deposited into the education IRA within two years of the petition, the exclusion is limited to 

$5,850 per beneficiary.4 Similarly, funds used to purchase a tuition credit or contributed to a §529 

account under a qualified state tuition program over one year before bankruptcy are excluded 

from the bankruptcy estate, if the designated beneficiary is the debtor's child, stepchild, 

grandchild or step grandchild, and the aggregate amount having the same designated beneficiary 

does not exceed the total contributions permitted under I.R.C. §529(b)(7).5 If the funds were 

Mich. 1993) (plan must be “tax-qualified” under 26 U.S.C. §401(a), in addition to containing an 
anti-alienation provision that is enforceable under ERISA), with In re Bennett, 185 B.R. 4 (Bankr. 
E.D.N.Y. 1995) (a plan is “ERISA-qualified” for purposes of §541(c)(2) if it is (1) governed by 
ERISA and (2) includes an anti-alienation provision that is (3) enforceable under ERISA); In re
Hanes, 162 B.R. 733 (Bankr. E.D. Va. 1994) (if a restriction on alienation is enforceable under 
ERISA, 26 U.S.C. §401(a) qualification is irrelevant to exclusion of the debtor's beneficial 
interest in an ERISA plan from the estate under §541(c)(2)). See also In re Goldschein, 244 B.R. 
595, 600-601 (Bankr. D. Md. 2000) (declining to hold that every plan governed by ERISA and 
containing an anti-alienation provision must also obtain tax qualification under 26 U.S.C. 
§401(a), but holding that “where a tax qualified plan is involved, Congress intended the 
provisions of ERISA and the provisions of the Internal Revenue Code to work in consort.… In 
order to be entitled to the exclusion of benefits from the bankruptcy estate, the plan must comply 
with the provisions of both statutes.”); and In re Handel, 301 B.R. 421 (Bankr. S.D.N.Y. 2003) 
(collecting cases). 

3 544 U.S. 320 (2005). 
4 11 U.S.C. §541(b)(5)(C). This dollar limit is adjusted every three years; the amount stated is 

current for cases filed on and after April 1, 2010. The funds will not qualify for exclusion if they 
were used as collateral or if they constitute an “excess contribution” under 26 U.S.C. §4973(e). 

5 11 U.S.C. §541(b)(6). 

3

deposited into the §529 account within two years of the petition, the exclusion is limited to 

$5,850 per beneficiary. 

New §541(a)(7) excludes from property of the estate any amount withheld by an employer 

from the wages of employees for payment as a contribution to (1) an employee benefit plan that is 

subject to the ERISA; (2) a government plan under I.R.C. §414(d); (3) a deferred compensation 

plan of a state or local government unit under §457 of the I.R.C.; (4) a deferred compensation 

plan of a tax-exempt employer; or (5) a health insurance plan regulated by state law. The change 

does not appear to include church plans, except to the extent they are health insurance plans under 

state law. 

New federal exemptions for retirement funds were created by BAPCPA. Section 522(d)(12) 

of the Bankruptcy Code provides that retirement funds in a fund or account that is exempt from 

tax under specified sections of the Internal Revenue Code may be claimed as exempt in the 

bankruptcy case. The following sections of the I.R.C. are identified: (1) §401 (qualified plans); 

(2) §403 (annuities); §408 (IRAs);6 §408A (Roth IRAs); §414 (hybrid plans); §457 (deferred 

compensation plans for government and tax-exempt organizations); and §501(a) (plans funded 

6 Courts remain divided over whether an IRA or similar plan that is not in “pay status” 
qualifies for the exemption. Compare Skiba v. Auman, 2006 U.S. Dist. LEXIS 4261 (W.D. Pa. 
Feb. 3, 2006) with Frank v. Wiggins (In re Wiggins), 341 B.R. 506 (M.D. Pa. 2006). See also In 
re Krebs, 527 F.3d 82, 87 (3d Cir. Pa. 2008) (pre-BAPCPA case suggesting that IRA qualifies if 
and to the extent it is necessary for support). Another issue is whether an inherited IRA qualifies 
for the exemption, and  some, but not all, courts have determined that post-BAPCPA, an inherited 
IRA qualifies as exempt. See Doeling v. Nessa (In re Nessa), 426 B.R. 312 (B.A.P. 8th Cir. 2010) 
(exempt under Bankruptcy Code § 522(d)(12)); In re Weilhammer, 2010 Bankr. LEXIS 2935 
(Bankr. S.D. Cal. Aug. 30, 2010) (as a result of BAPCPA, exempt under Bankruptcy Code § 
522(b)(3)(C)); In re Kuchta, 434 B.R. 837 (Bankr. N.D. Ohio 2010) (same); Bierbach v. Tabor 
(In re Tabor), 433 B.R. 469 (Bankr. M.D. Pa. 2010) (same); but see In re Klipsch, 435 B.R. 586 
(Bankr. S.D. Ind. 2010) (not exempt under Indiana law); In re Ard, 435 B.R. 719 (Bankr. M.D. 
Fla. 2010) (not exempt under Florida law); In re Chilton, 426 B.R. 612 (Bankr. E.D. Tex. 2010) 
(not exempt, even after BAPCPA); In re Jarboe, 365 B.R. 717 (Bankr. S.D. Tex. 2007) (not 
exempt under Texas law); In re Kirchen, 344 B.R. 908 (Bankr. E.D. Wis. 2006) (pre-BAPCPA, 
not exempt under Wisconsin law). See also In re Green, 2007 Bankr. LEXIS 1182 (Bankr. E.D. 
Tenn. Apr. 2, 2007) (annuity purchased as structured settlement due to wrongful death of debtor's 
son did not qualify for a similar state exemption). 
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with employee contributions only).7 This exemption should clarify the debtor's ability to exempt 

retirement accounts whether or not they are “ERISA-qualified.” The debtor need not prove that 

the funds in the account are “reasonably necessary for the support” of the debtor or debtor's 

dependents, as required by the exemption in Bankruptcy Code §522(d)(10)(e). However, §522(n) 

provides a $1 million cap on the exemption of an IRA, but the cap does not apply to amounts 

rolled over from a qualified plan or §403(b) annuity. The cap may be increased if the interests of 

justice so require. Even if the debtor's state has “opted out” of the federal exemption scheme, the 

debtor may still claim an exemption of the retirement accounts under §522(b)(3).  

7 11 U.S.C. §522(b)(4) defines “exempt from taxation,” and covers rollovers and transfers of 
retirement funds. 
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