
C
o

n
cu

rr
en

t 
Se

ss
io

n

C.R. “Chip” Bowles Jr., Moderator�
Greenebaum Doll & McDonald PLLC  
Louisville, Ky.

Beverly M. Burden�
Chapter 13 Trustee (E.D. Ky.); Lexington

Hon. C. Ray Mullins�
U.S. Bankruptcy Court (N.D. Ga.)  
Atlanta

Court Approval  
vs. Ordinary Course:  
Issues Related to Obtaining  
Court Approval



214

Southeast Bankruptcy Workshop

Access circuit court opinion summaries

DISCOVER

44 Canal Center Plaza • Suite 400 • Alexandria, VA 22314-1546 • phone: 703.739.0800 • abi.org

Join our networks to expand yours:  

© 2011 American Bankruptcy Institute. All Rights Reserved.

From the courts to you 
within 24 hours!
With Volo:
• Receive case summaries and view full decisions 

• Automatically have opinions in your circuit delivered

• Search by circuit, case name or topic

• Access it FREE as an ABI member

Be the first to know with Volo
volo.abi.org



215

American Bankruptcy Institute



216

Southeast Bankruptcy Workshop



217

American Bankruptcy Institute



218

Southeast Bankruptcy Workshop



219

American Bankruptcy Institute



221

American Bankruptcy Institute



222

Southeast Bankruptcy Workshop



223

American Bankruptcy Institute



224

Southeast Bankruptcy Workshop



225

American Bankruptcy Institute



226

Southeast Bankruptcy Workshop



227

American Bankruptcy Institute



229

American Bankruptcy Institute

OBTAINING COURT APPROVAL: 
A FEW TIPS AND TRAPS 

FOR CONSUMER BANKRUPTCY ATTORNEYS 

Materials Prepared by 

Beverly M. Burden 
Chapter 13 Trustee, Eastern District of Kentucky 

2011 Beverly M. Burden 

for

ABI
Southeast Bankruptcy Workshop 

Kiawah Island, SC 

July 27-30, 2011 

This outline generally reflects my interpretation of the provisions of the Bankruptcy 
Code (as amended by BAPCPA), of the Federal Rules of Bankruptcy Procedure, and of 
case decisions relating to consumer bankruptcy practice.

As the chapter 13 trustee in the Eastern District of Kentucky, I reserve the right to 
take a contrary position in any particular case depending on the facts of that case, and I 
reserve the right to argue an interpretation of the law that may differ from that set forth in 
these materials. 

 Furthermore, the outline does not necessarily reflect the views of other panelists. 

Beverly M. Burden 
Chapter 13 Trustee EDKY 

PO Box 2204 
Lexington KY  40588 

859-233-1527
questions@ch13edky.com 



231

American Bankruptcy Institute

Burden page 1 

OBTAINING COURT APPROVAL: 
A FEW TIPS AND TRAPS 

FOR CONSUMER BANKRUPTCY ATTORNEYS 
by

Beverly M. Burden 
Chapter 13 Trustee, EDKY 
questions@ch13edky.com 

© 2011 Beverly M. Burden 

Introduction:

This outline is intended to highlight a few areas of bankruptcy practice (with primary 
emphasis on chapter 13 practice) where obtaining court approval is necessary and 
sometimes tricky.  The outline also highlights a few areas where requesting court 
approval in order to remedy an attorney’s mistake will be unsuccessful because the court 
is restrained by the Code or Rules from providing the relief hoped for.  Finally, some 
questions are raised that are intended to be food for thought. 

The reader is assumed to possess more than a rudimentary knowledge of bankruptcy 
terms and concepts.  This outline is not to be relied on as a substitute for the reader’s own 
research.

References herein to “§” are to sections of Title 11, United States Code.  References to 
“Rule” are to the Federal Rules of Bankruptcy Procedure. 

A) Credit Counseling and Eligibility:  § 109(h)
1) Court approval is necessary: 

a)  To obtain an “exigent circumstances”  delay in getting credit counseling (§ 
109(h)(3));

b) To get a waiver of the requirement for credit counseling due to disability, 
incapacity, or active military duty in a combat zone (§ 109(h)(4)). 

2) But the deadlines and procedures are unforgiving. 

a) The debtor must file with the petition, either: 

(i)  the credit counseling certificate (Rule 1007(b)(3)(A)),

(ii) the “exigent circumstances” certification (Rule 1007(b)(3)(C)), or  

(iii) the request for determination that the debtor need not get credit 
counseling due to disability (Rule 1007(b)(3)(D)). 

b) There is no exception for the court to order otherwise with respect to the timing 
or filing of these documents. Rule 1007(c); Rule 9006(b)(3). 

3) Compare the situation where the debtor obtained credit counseling but has not 
received the certificate yet:  “Unless the court orders otherwise,” if the debtor files 
a statement with the petition that the debtor has received credit counseling but 
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does not have the certificate (Rule 1007(b)(3)(B)), the certificate must be filed 
within 14 days from the date of the petition.  Rule 1007(c). 

4) Tips and traps: 

a) Debtors’ attorneys must be careful not to check the box on Exhibit D to the 
Petition (“Individual Debtor’s Statement of Compliance With Credit 
Counseling Requirement”) that says the debtor received credit counseling but 
has not yet received the certificate (Box #2), if what is meant is that the debtor 
did not get prepetition credit counseling due to exigent circumstances (Box 
#3) or disability (Box #4).  The rules do not allow for an extension of time 
after the petition is filed in which to file the exigent circumstances 
certification or the request for waiver due to disability, so asking the court to 
approve an exigent circumstance or waiver is to no avail if the proper 
certification was not made with the petition. 

b) Attorneys must be aware of what constitutes “exigent circumstances” and the 
procedures necessary to assert an exigent circumstance exception (did the 
debtor request and was unable to obtain credit counseling in the preceding 7 
days, and is the exigent circumstance explanation “satisfactory to the court”).  

c) If the debtor is seeking a waiver due to incapacity, disability, or military duty, a 
motion must be filed with the petition.  The Exhibit D Statement alone is 
insufficient (the Form even says “Must be accompanied by a motion for 
determination by the court.”).  The rules do not allow for an extension of time 
in which to file the motion. 

d) Attorneys must also remember that if the debtor did receive pre-petition credit 
counseling, it must have been done within 180 days prior to the filing of the 
petition (a potential trap for a debtor in his/her second or third bankruptcy 
case).  § 109(h)(1).  The court cannot cure this jurisdictional defect.

B) Automatic Stay Issues: Repeat Filers 
1) Court approval is necessary to extend the automatic stay of a repeat filer with one 

prior dismissed case. 

a) The automatic stay terminates on the 30th day after a petition is filed if the 
debtor had a case pending within the previous year that was dismissed.  § 
362(c)(3).

b) “On motion of a party in interest for continuation of the automatic stay and 
upon notice and hearing, the court may extend the stay in particular cases as to 
any or all creditors (subject to such conditions or limitations as the court may 
then impose) after notice and a hearing completed before the expiration of the 
30-day period only if the party in interest demonstrates that the filing of the 
later case is in good faith as to the creditors to be stayed . . . .”  § 362(c)(3)(B). 

(i) The debtor must overcome the presumption that the case was not filed in 
good faith.  § 362(c)(3)(C). 
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(ii) The hearing must be concluded before the 30th day after the petition is 
filed. 

2) Similarly, court approval is necessary to impose the automatic stay if the debtor 
had 2 prior cases dismissed within the previous year.  § 362(c)(4)(A)(i). 

a) “if, within 30 days after the filing of the later case, a party in interest requests 
the court may order the stay to take effect in the case as to any or all creditors 
(subject to such conditions or limitations as the court may impose), after 
notice and a hearing, only if the party in interest demonstrates that the filing of 
the later case is in good faith as to the creditors to be stayed . . . .”  § 
362(c)(4)(B).

(i) The request must be made within 30 days after the petition is filed.  § 
362(c)(4)(B).

(ii) The debtor must overcome the presumption that the petition was not filed 
in good faith.  § 362(c)(4)(D). 

(iii) The stay is not effective until an order is entered.  § 362(c)(4)(C). 

b) In the meantime, upon request of a party in interest, “the court shall promptly 
enter an order confirming that no stay is in effect.”  § 362(c)(4)(A)(ii). 

3) Tips and traps: 

a) In some jurisdictions, the need to request an extension of the automatic stay is 
considered unnecessary because of a majority view of courts that the stay is 
only terminated as to property of the debtor, but continues in effect against 
property of the estate.  However, this view is not uniformly adopted.  See In re 
Reswick, 446 B.R. 362 (9th Cir. BAP 2011) (debtor did not seek to extend the 
stay in his chapter 13 case; after 30 days, the creditor’s wage garnishment did 
not violate section 362 as there was no longer a stay). 

b) When there has been only one prior dismissed case, the hearing on the debtor’s 
motion to extend the stay must be CONCLUDED before the 30th day.  A 
request to extend the stay made too late for the court to conclude the hearing 
by the 30th day will likely have no effect.  

c) Confirmation of a plan, while not reviving the automatic stay, might bind the 
creditor as to the treatment of its claim, but a delay in confirmation could 
certainly have adverse consequences for the debtor. 

d) Debtors’ attorneys who ignore the need to get an extension of the stay do so at 
their peril. 

C) The Automatic Stay As To Assets of a Debtor’s Business Entity. 
1) It is not uncommon for a chapter 13 debtor to have business assets in the name of 

an LLC or corporation in which the debtor is the sole member or shareholder 
(e.g., rental property; commercial vehicles).  Occasionally a chapter 13 case is 
filed in an attempt to stop a foreclosure or repossession action against the business 
assets.  The question then arises whether the creditor needs to get relief from the 
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automatic stay to continue with the foreclosure or other collection efforts against 
the business. 

2) The majority of courts recognize that  

a) The automatic stay does not protect third parties and does not protect property 
that is not property of the estate or of the debtor.

b) The LLC or corporation is a legal entity separate and distinct from the 
member/shareholder debtor (in contrast with a sole proprietorship where the 
debtor runs a business as a “d/b/a”). 

c) It is only the debtor’s interest in the LLC or the corporation that becomes 
property of the estate in the chapter 13 case.  The entity’s assets are not 
property of the individual debtor’s estate and are not property of the debtor. 

d) A foreclosure action against assets owned a debtor’s separate business entity 
may proceed without being in violation of the automatic stay.  In re Biorge,
2011 WL 1134109, Bankr. D. Utah, March 28, 2011 (No. 10-23318) (also 
suggesting that in some circumstances a temporary injunction might be 
appropriate to stop a sale). 

3) However, one bankruptcy judge recently awarded damages against a creditor that 
proceeded with a foreclosure sale of property owned by a corporate entity, finding 
that because the debtor had personally guaranteed the debts of the corporation the 
automatic stay somehow applied.  In re Ebadi, 2011 WL 1257211, Bankr. 
E.D.N.Y., March 30, 2011 (No. 10-73702-AST). 

4) Tips and traps:

a) Debtors’ attorneys should not rely on the automatic stay in an individual’s 
chapter 13 case to protect the business assets under these circumstances, and – 
the Ebadi decision notwithstanding – would probably not get the court to go 
along with an argument that the automatic stay applied.  It should be noted 
also that the co-debtor stay of § 1301 applies only as to consumer debts, not 
business debts, and would therefore be inapplicable. 

b) The debtor’s attorney might ask the court to temporarily enjoin the creditor 
from proceeding with the collection activity against a related party (the LLC 
or corporation) a la a Johns-Manville type injunction to protect related 
parties, but such relief, if obtained at all, would be very limited.  Most likely 
the LLC or corporation will need to file its own chapter 11 case.  

c) The real trap here is for creditors’ attorneys.  The Ebadi decision is baffling, 
but will likely be relied on by debtors’ attorneys in other jurisdictions.  
Creditors  may need to ask the bankruptcy court for a comfort order holding 
that the stay does not apply in order to proceed with the foreclosure sale, or 
ask the court to annul the stay retroactively to validate the sale.
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D) Court Approval Via Chapter 13 Plan Confirmation? Or By Motion? 
1) There are several rules that specifically refer to a motion as the method to obtain 

necessary court approval, yet these issues are routinely dealt with in the context of 
plan confirmation.   

a) The court may determine the value of a secured claim “on motion of any party 
in interest and after a hearing on notice . . . .”  Rule 3012. 

b) The court may determine classes of creditors “on motion after hearing on 
notice as the court may direct. . . .”  Rule 3013. 

c) A proceeding by the debtor to avoid a lien under § 522(f) “shall be by motion . 
. . .”  Rule 4003(d). 

d) Compare Rule 6006:  “A proceeding to assume, reject, or assign an executory 
contract or unexpired lease, other than as part of a plan, is governed by Rule 
9014” (relief by motion).  Rule 6006(a) (emphasis added). 

2) Should chapter 13 plans be combined with these motions?  Are separate motions 
necessary instead?  Should the Rules Committee make changes to deal with the 
realities of chapter 13 practice? 

3) Chapter 13 Plan and Payments – Deadlines 

a) The chapter 13 plan may be filed with the petition, but must be filed within 14 
days of the petition, “and such time may not be further extended except for 
cause shown and on notice as the court may direct.”  Rule 3015(b). 

b) “Unless the court orders otherwise,” the debtor’s first plan payment in a 
chapter 13 case is due 30 days “after the date of the filing of the plan or the 
order for relief, whichever is earlier.”  § 1326(a)(1). 

(i) Will the plan ever be earlier than the order for relief (i.e., the petition)?  It 
is probably best to conclude that the first plan payment is due 30 days after 
the petition is filed, unless the court orders otherwise. 

(ii) If a skeletal petition is filed and an extension of time is needed to prepare 
a plan, it may be appropriate to ask the court to order an extension of the 
deadline for the first plan payment as well. 

c) Section 1326(a) also requires the debtor to make certain adequate protection 
payments directly to creditors “unless the court orders otherwise.”   

(i) Many courts have ordered otherwise by local rule or general order, so that 
adequate protection payments are made to creditors and accounted for by 
the chapter 13 trustee from the debtor’s plan payments. 

(ii) If not already reflected in local rules or general order, such a request 
should be made by motion (unless early confirmation negates the need for 
preconfirmation adequate protection altogether). 
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4) Length of plan for a below-median income debtor with an applicable commitment 
period of 3 years: 

a) “the plan may not provide for payments over a period that is longer than 3 
years, unless the court, for cause, approves a longer period . . . .” § 1322(d)(2). 

b) A plan modified after confirmation may not provide for payments over a longer 
period than the original 3-year period, “unless the court, for cause, approves a 
longer period . . . .”  § 1329(c). 

5) Tips and traps: 

a) Sometimes an issue relating to valuation of a secured claim arises in the 
context of whether an adversary proceeding is necessary to “strip off” a 
wholly unsecured junior mortgage. 

b) A safe practice might be to style a plan as “plan and motions”, and instead of 
just asserting that a secured claim will be valued as follows, state “The debtor 
moves the court to value the collateral as follows,” thereby complying with 
the bankruptcy rules as to the manner of obtaining court approval. 

c) Practitioners should be aware that extending the length of a plan past 36 
months for a below-median income debtor is not automatic, but instead the 
court must approve the extension for cause.  Presumably an order confirming 
the plan would constitute the court’s approval. 

E) Conversion or Dismissal 
1) A debtor can convert a chapter 13 case to chapter 7 at any time “without court 

order” by filing a notice of conversion under § 1307(a).  Rule 1017(f)(3). 

2) A debtor can voluntarily dismiss a chapter 13 case by filing a motion and giving 
notice of hearing pursuant to Rule 2002(a)(4).  § 1307(b); Rule 1017(a), 
1017(f)(2).  If the case had not previously been converted to chapter 13 from 
another chapter, “the court shall dismiss the case” “on request of the debtor at any 
time.”  § 1307(b). 

3) On request of a party in interest, the court may convert or dismiss a chapter 13 
case, whichever is in the best interests of creditors and the estate, for cause 
(including certain enumerated items).  § 1307(c). 

4) The court may dismiss, or with the debtor’s consent convert a case from chapter 7 
to chapter 13 for abuse under § 707(b) on motion after a hearing on notice.  Rule 
1017(e).

5) The court SHALL dismiss a chapter 13 case on request of a party in interest or the 
U.S. Trustee if the debtor fails to file prepetition tax returns within the deadlines 
set forth in § 1308.  § 1307(e). 

6) Tips and traps: 

a) The Supreme Court case of Marrama v. Citizens Bank of Massachusetts, 127 
S.Ct. 1105 (2007)  might impact a debtor’s ability to convert from chapter 7 to 
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chapter 13 (chapter 7 debtor who engaged in bad faith conduct could not 
convert to chapter 13).

b) Debtors’ attorneys must be aware of the requirement in § 1308 for filing with 
the IRS and other taxing authorities prepetition tax returns prior to the § 341 
meeting, especially if the petition is filed between January 1 and April 15. 

(i) If the trustee concludes the section 341 meeting, the tax returns have not 
been filed as required by § 1308, and the IRS or any other party files a 
motion to dismiss, “the court SHALL dismiss the case.”  See In re 
Cushing, 401 B.R. 528 (1st Cir. BAP 2009). 

(ii) Asking the court to extend the time for filing those tax returns will be 
fruitless at that point. 

(iii) Even the one instance set forth in § 1308 in which the court can provide 
limited relief is only available “After notice and a hearing, and order 
entered before the tolling of any applicable filing period [under § 1308(b)] 
. . . .”  § 1308(b)(2). 

F) Certain Discharge Issues in Chapter 13 Cases 
1) § 523(a)(2), (a)(4) and (a)(6) debts in chapter 13: 

a) After BAPCPA, debts under § 523(a)(2) or (a)(4) are discharged in chapter 13 
unless “on request of the creditor to whom such debt is owed, and after notice 
and a hearing, the court determines such debt to be excepted from discharge. . 
. .”  § 523(c)(1). 

(i) This of course requires an adversary proceeding.  Rule 7001(6). 

(ii) The complaint to determine the nondischargeability of a debt under § 
523(a)(2) or (a)(4) must be filed no later than 60 days after the first date 
set for the § 341 meeting of creditors.  Rule 4007(c). 

b) Although the same rules apply to debts under § 523(a)(6) in a chapter 7 case, 
those debts are not excepted from discharge in a chapter 13 case.   

(i) It is of no use whatsoever to file an adversary proceeding to ask the court 
to determine that a § 523(a)(6) debt is nondischargeable in a chapter 13 
case.

(ii) If, however, the debtor seeks a hardship discharge, the court would send 
out a notice setting a deadline for filing a complaint under § 523(a)(6), 
because such debts would not be discharged by a hardship discharge.  § 
1328(b).

2) Discharge in prior chapter 7 case affecting the discharge in a subsequent chapter 
13 case: 

a) “The court shall not grant a discharge . . . if the debtor has received a discharge 
. . .” in a prior chapter 7 case filed within 4 years of the filing of the present 
chapter 13 case. 

b) How is the court to know not to enter a discharge?   
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(i) The procedure seems to vary by jurisdictions.   

(ii) In some jurisdictions, the debtor must file a form or certification that s/he 
has not previously received a discharge that would bar a discharge in the 
present case (the form usually includes other certifications necessary to 
obtain a discharge) – in other words, the debtor must essentially request 
entry of a discharge upon completion of plan payments. 

(iii) In some jurisdictions, the trustee or U.S. Trustee takes the position that an 
order is needed to effectuate the “no discharge” provision of § 1328(f) by 
denying the debtor’s discharge or seeking a waiver of discharge.

(1) A motion or an adversary proceeding might be filed to obtain a 
determination by the court that a discharge is not available under § 
1328(f), and these are often styled as seeking a “waiver of discharge.”

(2) If the discharge is waived, are the debts owed in this case then 
nondischargeable in any future bankruptcy case pursuant to § 
523(a)(10)? (“A discharge . . . does not discharge an individual debtor 
from any debt . . . (10) that was or could have been listed or scheduled 
by the debtor in a prior case concerning the debtor . . . in which the 
debtor waived discharge, or was denied a discharge under section 
727(a)(2), (3), (4), (5), (6), or (7) . . . .”)?   

3) Tips and traps: 

a) Debtors’ attorneys must know the local procedure for determining whether the 
debtor gets a discharge in the chapter 13 case, and whether the debtor must 
ask the court for entry of a discharge order.

b) If court approval is sought by the trustee or U.S. Trustee to declare that the 
debtor is not entitled to a discharge, debtors’ attorneys should consider 
carefully whether a waiver of discharge is the appropriate vehicle. 

G) Representation and Compensation Issues in Consumer Bankruptcy Cases 
1) May a debtor’s attorney limit his/her representation of a chapter 13 debtor in the 

retainer agreement to services rendered up to confirmation, or must the attorney 
request court approval to limit the representation?  

a) Many jurisdictions with “no-look fees” have adopted a Model Retention 
Agreement, or a “Rights and Responsibilities of Debtors and Their 
Attorneys,” or local rules that dictate what services must be provided by 
debtor’s counsel.

b) If the debtor is unable to afford to pay for post-confirmation services (and the 
attorney expects payment up front rather than through the plan), can the 
attorney decline to appear at a hearing?  Or must the attorney ask the court for 
permission to withdraw as counsel? 

2) Must a debtor’s attorney file an amended Rule 2016 disclosure statement for 
compensation earned post-confirmation?   
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(i) The procedure seems to vary by jurisdictions.   

(ii) In some jurisdictions, the debtor must file a form or certification that s/he 
has not previously received a discharge that would bar a discharge in the 
present case (the form usually includes other certifications necessary to 
obtain a discharge) – in other words, the debtor must essentially request 
entry of a discharge upon completion of plan payments. 

(iii) In some jurisdictions, the trustee or U.S. Trustee takes the position that an 
order is needed to effectuate the “no discharge” provision of § 1328(f) by 
denying the debtor’s discharge or seeking a waiver of discharge.

(1) A motion or an adversary proceeding might be filed to obtain a 
determination by the court that a discharge is not available under § 
1328(f), and these are often styled as seeking a “waiver of discharge.”

(2) If the discharge is waived, are the debts owed in this case then 
nondischargeable in any future bankruptcy case pursuant to § 
523(a)(10)? (“A discharge . . . does not discharge an individual debtor 
from any debt . . . (10) that was or could have been listed or scheduled 
by the debtor in a prior case concerning the debtor . . . in which the 
debtor waived discharge, or was denied a discharge under section 
727(a)(2), (3), (4), (5), (6), or (7) . . . .”)?   

3) Tips and traps: 

a) Debtors’ attorneys must know the local procedure for determining whether the 
debtor gets a discharge in the chapter 13 case, and whether the debtor must 
ask the court for entry of a discharge order.

b) If court approval is sought by the trustee or U.S. Trustee to declare that the 
debtor is not entitled to a discharge, debtors’ attorneys should consider 
carefully whether a waiver of discharge is the appropriate vehicle. 

G) Representation and Compensation Issues in Consumer Bankruptcy Cases 
1) May a debtor’s attorney limit his/her representation of a chapter 13 debtor in the 

retainer agreement to services rendered up to confirmation, or must the attorney 
request court approval to limit the representation?  

a) Many jurisdictions with “no-look fees” have adopted a Model Retention 
Agreement, or a “Rights and Responsibilities of Debtors and Their 
Attorneys,” or local rules that dictate what services must be provided by 
debtor’s counsel.

b) If the debtor is unable to afford to pay for post-confirmation services (and the 
attorney expects payment up front rather than through the plan), can the 
attorney decline to appear at a hearing?  Or must the attorney ask the court for 
permission to withdraw as counsel? 

2) Must a debtor’s attorney file an amended Rule 2016 disclosure statement for 
compensation earned post-confirmation?   
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3) If the debtor is employing an attorney to represent him/her in a personal injury 
lawsuit (or other non-bankruptcy cause of action), must s/he file an application to 
employ a professional under § 327?  An application for compensation under § 
330? 

4) Tips and traps: 

a) The answers are largely dependent on local practice and culture.   

b) Some courts scrutinize fee applications; other courts rely on a “no-look” fee. 

c) Fee applications requesting court approval of compensation for post-
confirmation services may or may not be required.   

H) Sale of Property in Chapter 13 Cases 
1) The debtor has, exclusive of the trustee, the rights and powers of a trustee to sell 

property of the estate under certain subsections of § 363. 

2) The debtor must give 21 days’ notice to all creditors of a proposed sale, “unless 
the court for cause shown shortens the time or directs another method of giving 
notice.”  Rule 2002(a)(2). 

3) An objection to the proposed sale must be filed and served not less than 7 days 
before the date set for the proposed sale, “or within the time fixed by the court.” 

4) If property of the estate vests in the debtor at confirmation (§ 1327(b) and (c)), 
must the debtor obtain court approval to sell property after confirmation? 

5) Tips and traps: 

a) In many jurisdictions, the form plan, or order confirming the plan, or other 
court order bars the debtor from selling property without prior court approval, 
regardless of the vesting issue.   

b) A motion seeking court approval for a sale may be more in the nature of 
seeking approval of a post-confirmation plan modification than of a § 363 
sale.  Either way, appropriate notice and full disclosure of the terms of the sale 
are required. 

c) Perhaps the biggest trap for debtors’ attorneys is the “nobody told me” lament 
of debtors after they sell property without court approval, use the proceeds 
improperly, and face a trustee’s motion to dismiss or a motion to modify the 
plan to increase the dividend to unsecured creditors.  Counsel should advise 
their clients (and document the advice given) that court approval will be 
required before selling any property. 

I) Incurring Debt 
1) Chapter 13 debtors often need to incur debt at some time during the life of the 

case, for example, to repair or replace a car, to buy a house, or perhaps even to 
refinance a home loan on more favorable terms.  

2) There are no specific Code provisions or Rules authorizing a debtor to incur debt 
or requiring the debtor to seek court approval. 
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3) Tips and traps: 

a) The form plan, order confirming, local rule, or other general order might 
require the debtor to get court approval to borrow money or incur debt. 

b) Local practice usually dictates the procedure, and local rules or the chapter 13 
trustees often supply forms that are expected to be used. 

c) A motion to incur debt may be more in the nature of a motion to modify the 
plan after confirmation. 

d) Is borrowing money post-petition from a 401K or other exempt retirement 
account “incurring debt” that would require court approval? 

e) Does a HAMP (or other consensual) mortgage modification require bankruptcy 
court approval? 

f) As with advising debtors not to sell property without court approval, debtors’ 
attorneys should counsel their clients not to borrow money, go into debt, or 
refinance an existing loan without prior court approval.

J) Settlement of Personal Injury or Other Cause of Action. 
1) Prepetition causes of action are property of the estate.  § 541(a)(1).  In a chapter 

13 case, causes of action that arise post-petition might also be property of the 
estate.  § 1306(a)(1). 

2) Does the debtor need court approval to: 

a) Pursue the cause of action? 

b) Employ counsel to pursue the cause of action? 

c) Approve a settlement or compromise? 

3) If property of the estate vests in the debtor at confirmation (§ 1327(b) and (c)), 
must the debtor obtain court approval of the above after confirmation?   

4) Does it matter if the cause of action is exempt? 

5) Tips and traps: 

a) Local practice and customs often dictate the procedure. 

b) The plan or order confirming the plan might authorize the debtor to prosecute 
the cause of action but pay non-exempt proceeds into the plan for the benefit 
of unsecured creditors.  Such provisions might require the debtor to get court 
approval of the employment of counsel or of a settlement. 

c) The biggest trap for debtors and their attorneys is in the failure to disclose the 
cause of action to begin with.  Nonbankruptcy courts now regularly apply the 
doctrine of judicial estoppel to bar the debtor from pursuing a cause of action 
that s/he did not disclose in the bankruptcy case.  Asking the bankruptcy court 
to reopen a bankruptcy case or to vacate an order confirming a plan to allow 
the debtor to amend the schedules and disclose the cause of action will likely 
not salvage the situation.  White v. Wyndham Vacation Ownership, Inc., 617 
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3) Tips and traps: 

a) The form plan, order confirming, local rule, or other general order might 
require the debtor to get court approval to borrow money or incur debt. 

b) Local practice usually dictates the procedure, and local rules or the chapter 13 
trustees often supply forms that are expected to be used. 

c) A motion to incur debt may be more in the nature of a motion to modify the 
plan after confirmation. 

d) Is borrowing money post-petition from a 401K or other exempt retirement 
account “incurring debt” that would require court approval? 

e) Does a HAMP (or other consensual) mortgage modification require bankruptcy 
court approval? 

f) As with advising debtors not to sell property without court approval, debtors’ 
attorneys should counsel their clients not to borrow money, go into debt, or 
refinance an existing loan without prior court approval.

J) Settlement of Personal Injury or Other Cause of Action. 
1) Prepetition causes of action are property of the estate.  § 541(a)(1).  In a chapter 

13 case, causes of action that arise post-petition might also be property of the 
estate.  § 1306(a)(1). 

2) Does the debtor need court approval to: 

a) Pursue the cause of action? 

b) Employ counsel to pursue the cause of action? 

c) Approve a settlement or compromise? 

3) If property of the estate vests in the debtor at confirmation (§ 1327(b) and (c)), 
must the debtor obtain court approval of the above after confirmation?   

4) Does it matter if the cause of action is exempt? 

5) Tips and traps: 

a) Local practice and customs often dictate the procedure. 

b) The plan or order confirming the plan might authorize the debtor to prosecute 
the cause of action but pay non-exempt proceeds into the plan for the benefit 
of unsecured creditors.  Such provisions might require the debtor to get court 
approval of the employment of counsel or of a settlement. 

c) The biggest trap for debtors and their attorneys is in the failure to disclose the 
cause of action to begin with.  Nonbankruptcy courts now regularly apply the 
doctrine of judicial estoppel to bar the debtor from pursuing a cause of action 
that s/he did not disclose in the bankruptcy case.  Asking the bankruptcy court 
to reopen a bankruptcy case or to vacate an order confirming a plan to allow 
the debtor to amend the schedules and disclose the cause of action will likely 
not salvage the situation.  White v. Wyndham Vacation Ownership, Inc., 617 
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F.3d 472 (6th Cir. Aug. 11, 2010) (debtor’s attorney’s affidavit that failure to 
disclose was due to inadvertence was not adequate; debtor was judicially 
estopped from prosecuting her sexual harassment claim against former 
employer). 


