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NNOOTT HHAAVVIINNGG OONNEE’’SS CCAAKKEE AANNDD HHOOPPIINNGG FFOORR SSOOMMEETTHHIINNGG TTOO EEAATT
CCAANN CCHHAAPPTTEERR 1133 SSTTRRIIPP OOFFFF AA JJUUNNIIOORR LLIIEENNWWIITTHHOOUUTT AA DDIISSCCHHAARRGGEE??

ABI MID-WINTER CONFERENCE
JANUARY 17, 2011

BOSTON

Peter C. Fessenden, Esq. 
Standing Chapter 13 Trustee – District of Maine 

© 2011, All Rights Reserved 

 Before October 18, 2005, filing for “Chapter 20” was a common bankruptcy 

strategy.  With few restrictions on a Chapter 13 discharge under 11 U.S.C. §1328 [all 

further section references are to the Bankruptcy Code – Title 11 of the United States 

Code – unless otherwise stated], debtors would first file for Chapter 7, wipe out all 

obligations dischargeable under that chapter, and then invoke the greater powers of 

Chapter 13 for additional relief.    Cf., generally, Johnson v. Home State Bank, 501 U. S. 

78, 111 S.Ct. 2150, 2156, 115 L.Ed.2d 66 (1991) (“Congress did not intend categorically to 

foreclose the benefit of Chapter 13 reorganization to a debtor who previously has filed 

for Chapter 7 relief”).   It was used sparingly and ethically for the most part, and without 

much controversy.

The 2005 amendments changed the major premise of the Chapter 20 technique.   

A Chapter 13 discharge is no longer available to an individual who obtained a Chapter 7 

discharge within the time limitations of §1328(f).   Section 1328(f) now reads, in 

relevant part: 

(f)   [T]he court shall not grant a discharge of all debts provided 
for in the [Chapter 13] plan or disallowed under section 502, if the 
debtor has received a discharge – 
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(1) in a case filed under chapter 7, 11, or 12 of this title during 
the 4-year period preceding the date of the order for relief under 
this chapter, or 

(2) in a case filed under chapter 13 of this title during the 2-year 
period preceding the date of such order. 

The brief debate over the interval between Chapter 13 cases was resolved in the debtors’ 

favor in the First Circuit by the BAP.   In re Gagne, 394 B.R. 219 (1st Cir. BAP, 2008) 

(the time between Chapter 13 cases is from filing to filing, not discharge to filing).    The 

difference between the dates of filing and the issuance of the discharge in the Chapter 7 

case may be critical in the individual case, but is not the focus of this discussion.     

Chapter 20 remains alive and well for a debtor who is not pressed for time.  

However, the current dire state of the New England housing market – even as the 

overall economy slowly improves – has prompted debtors’ counsel to pursue claim-

splitting and stripoff in a Chapter 13 case in the absence of a discharge under §1328(a) 

or §1328(b):  May a debtor strip off (or strip down) a lien against his or her property in a 

Chapter 13 case without seeking or obtaining a discharge at the conclusion of the case? 

 This issue is the subject of a recent insightful editorial by Judge Keith M. Lundin 

and former Judge William H. Brown that appears at www.Ch13online.com in 

connection with Lundin & Brown, CHAPTER 13 BANKRUPTCY, 4th Edition, 

www.Ch13online.com.   They note – albeit critically – that the majority of cases hold 

that a second mortgage may not be avoided in the without a concomitant Chapter 13 

discharge.   The focus of the Lundin/Brown editorial is on the provisions of 

§1325(a)(5)(B)(i)(I) and §1325(a)(5)(B)(i)(II).    

 The several cases reviewed by Lundin and Brown take Dewsnup v. Timm, 502 

U.S. 410, 112 S.Ct. 773, 116 L.Ed.2d 903 (1992), as their starting point.   Dewsnup held 

that a Chapter 7 debtor may not invoke §506 to bifurcate a secured claim or to strip a 
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case may be critical in the individual case, but is not the focus of this discussion.     

Chapter 20 remains alive and well for a debtor who is not pressed for time.  

However, the current dire state of the New England housing market – even as the 

overall economy slowly improves – has prompted debtors’ counsel to pursue claim-

splitting and stripoff in a Chapter 13 case in the absence of a discharge under §1328(a) 

or §1328(b):  May a debtor strip off (or strip down) a lien against his or her property in a 

Chapter 13 case without seeking or obtaining a discharge at the conclusion of the case? 

 This issue is the subject of a recent insightful editorial by Judge Keith M. Lundin 

and former Judge William H. Brown that appears at www.Ch13online.com in 

connection with Lundin & Brown, CHAPTER 13 BANKRUPTCY, 4th Edition, 

www.Ch13online.com.   They note – albeit critically – that the majority of cases hold 

that a second mortgage may not be avoided in the without a concomitant Chapter 13 

discharge.   The focus of the Lundin/Brown editorial is on the provisions of 

§1325(a)(5)(B)(i)(I) and §1325(a)(5)(B)(i)(II).    

 The several cases reviewed by Lundin and Brown take Dewsnup v. Timm, 502 

U.S. 410, 112 S.Ct. 773, 116 L.Ed.2d 903 (1992), as their starting point.   Dewsnup held 

that a Chapter 7 debtor may not invoke §506 to bifurcate a secured claim or to strip a 

wholly unsecured junior interest.   “[A]llowing a debtor to file Chapter 7, discharge all 

dischargeable debts and then immediately file Chapter 13 to strip off a second mortgage 

lien would not be much different than simply avoiding the mortgage lien in the Chapter 

7 itself.   But Chapter 7 debtors are not allowed to use §506 to avoid liens.”  In re 

Blosser, 2009 WL 1064455 at *1 (Bankr. E.D.Wisc., April 15, 2009). 

 In In re Fenn, 428 B.R. 494 (Bankr. N.D.Ill., 2010), Judge Cox agreed with the 

objecting creditor that §1325(a)(5)(B)(1)(I) does not permit the confirmation of a plan in 

the face of opposition if it fails to retain a wholly unsecured lien until payment of the 

debt or discharge.    In relevant part, the section reads: 

(a) … [T]he court shall confirm a plan if – 
…

(5) with respect to each allowed secured claim provided for 
by the plan – 
 … 
 (B)(i) the plan provides that – 
  (I) the holder of such claim retain the lien securing such 
claim until the earlier of- 

 (aa) the payment of the underlying debt determined 
under nonbankruptcy law; or 

   (bb) discharge under section 1328… 

In In re Tran, 431 B.R. 230 (Bankr. N.D.Cal., 2010), Judge Jellen noted that the same 

result is required by §1325(a)(5)(B)(i)(II) when a Chapter 13 case is converted or 

dismissed.   That subsection provides: 

(a) … [T]he court shall confirm a plan if – 
…

(5) with respect to each allowed secured claim provided for 
by the plan – 
 … 
 (B)(i) the plan provides that – 
 … 
  (II) if the case under this chapter is dismissed or 
converted without completion of the plan, such lien shall also be 
retained by such holder to the extent recognized by applicable 
nonbankruptcy law… 
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 Lundin and Brown note accurately that there is nothing in the Bankruptcy Code 

that prohibits a debtor ineligible for a Chapter 13 discharge from stripping a wholly 

unsecured lien upon plan completion.   They take congressional silence as permission.  

Although the absence of such prohibition was acknowledged in Tran, Judge Jellen 

found that lien-stripping through Chapter 20 contrary to the policy of Dewsnup was bad 

faith such as to justify denial of confirmation. 

 The strongest argument in favor of permitting lien-stripping in a Chapter 20 case 

without a discharge is based not on the differences between §1325(a)(5)(B)(i)(I) and 

§1325(a)(5)(B)(i)(II) but on the text of §1325(a)(5) itself.   A putative secured claim 

wholly unsupported by any value cannot be a “secured claim” – let alone an “allowed 

secured claim” – under Nobelman v. American Savings Bank, 508 U.S. 324, 113 S.Ct. 

2106, 124 L.Ed.2d 228 (1993).   Therefore, the predicate to the sub-subsections does not 

apply, and the “allowed if not prohibited” argument is enhanced.   Judge Cox noted the 

Nobelman distinction in Fenn but, according to Lundin and Brown, wholly 

misunderstood it. 

 Assuming that the good faith/bad faith determination becomes the real 

measuring stick of Chapter 20 lienstripping, the editorial asks, “What kind of proof will 

it take to convince a court that the debtor receiving a Chapter 7 discharge yesterday has 

a good reason for filing Chapter 13 today?”    Ideally, Chapter 20 should be available to a 

debtor who files for Chapter 7 with the ability and intention to pay his or her obligations 

secured against property the debtor wishes to retain, but who thereafter experiences an 

unexpected change in circumstance, similar to that necessary for a plan amendment.   If, 

after receiving the Chapter 7 discharge, the debtor suffers unanticipated further 
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misunderstood it. 

 Assuming that the good faith/bad faith determination becomes the real 

measuring stick of Chapter 20 lienstripping, the editorial asks, “What kind of proof will 

it take to convince a court that the debtor receiving a Chapter 7 discharge yesterday has 

a good reason for filing Chapter 13 today?”    Ideally, Chapter 20 should be available to a 

debtor who files for Chapter 7 with the ability and intention to pay his or her obligations 

secured against property the debtor wishes to retain, but who thereafter experiences an 

unexpected change in circumstance, similar to that necessary for a plan amendment.   If, 

after receiving the Chapter 7 discharge, the debtor suffers unanticipated further 

financial decline that makes it impossible to pay the junior mortgage(s), Chapter 13 

should be available to permit the debtor to keep the collateral by stripping off the junior 

liens

The question is whether Chapter 20 will become the Shangri-La of the 

disingenuous.    Bankruptcy courts should be wary of debtors’ parroting only the mantra 

of a “change in circumstance.”   Debtors should be able to present facts that establish 

both the unanticipated arrival of new circumstances and their actual severity.   Strategic 

bankruptcy planning at the time of filing has become commonplace when trying to avoid 

the impact of §707(b) or §1325(b) in determining choice of chapter or the duration of a 

Chapter 13 plan.   It remains to be seen if similar planning will be accepted when 

pursuing Chapter 20 relief. 

 With or without a concomitant Chapter 13 discharge, there is disagreement 

among courts and practitioners on the procedure necessary to strip down or strip off an 

undersecured or wholly unsecured security interest.     Is it necessary to file an adversary 

proceeding, or may a wholly unsecured lien be partially or fully avoided solely by 

including an appropriate provision in a properly noticed Chapter 13 plan? 

 The overwhelming majority of published opinion holds that an adversary 

proceeding is required.   However, an informal survey of local practice across the nation 

indicates that actual practice is overwhelmingly tilted in favor of lienstripping by plan 

provision alone.   In addition, there is sound support for proceeding by plan provision in 

the Federal Rules of Bankruptcy Procedure. 

 Most courts addressing the issue adopt the reasoning of In re Ginther, 427 B.R. 

450 (Bankr. N.D. Ill., 2010).    The syllogism is straightforward:  Fed.R.Bankr.P. 7001(2) 

requires an adversary proceeding in any action “to determine the validity, priority, or 
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extent of a lien or other interest in property.”    Stripping a wholly unsecured junior lien 

against a debtor’s property is an action to determine either the validity or extent of that 

lien.   Therefore, an adversary proceeding is required.    

Ginther acknowledged the recent Supreme Court ruling in United Student Aid 

Funds, Inc. v. Espinosa, __ U.S. __, 130 S.Ct. 1367, 176 L.Ed.2d 158 (2010), which held 

that a creditor can affirmatively waive its right to an adversary proceeding, or may lose 

its right by failing to object where it received sufficient notice of the relief being sought 

by the debtor.    Where, as in Ginther, the creditor insisted on strict adherence to 

Fed.R.Bankr.P. 7001(2), an adversary proceeding would be required.   (Contra, In re 

King, 290 B.R. 641 (Bankr. C.D.Ill., 2003).) 

 As noted, general practice in New England and across the country recognizes that 

no substantive advantage is derived from requiring an adversary proceeding.   Most 

districts accept properly-phrased plan provisions as an economical, efficient and 

practical way to address the issue. 

 Even so, there is sound support in Rule 7001 for a streamlined procedure.   

Fed.R.Bankr.P. 7001(7) requires an adversary proceeding “to obtain an injunction or 

other equitable relief, except when a … plan provides for the relief.”  (Emphasis added.)  

Since the stripoff is effected through the permanent discharge injunction set forth in 

§524(a), there is no more reason to require an adversary proceeding for that purpose 

than there is to require one to prohibit a creditor from pursuing the debtor or the 

debtor’s property for any other pre-petition claim provided for in the plan. 
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SEEKING AND ATTAINING MODIFICATIONS OF LOANS IN 
CHAPTER 13 PRACTICE 

 
BY: John F. Sommerstein 

 
 

 
  
 Typically, when initiating a modification with a Bank, an authorization allowing 

the Bank to talk to the attorney will need to be transmitted. Follow up. There have been 

countless times that the Bank claims not to receive the authorization. Also, if the Bank is 

represented by counsel, send a copy to counsel for the Bank. Scan and save the emails 

and faxes. They help in establishing that authorizations and notices have been sent 

Any delay in the process can forestall the modification by months.  Expect that there will 

be delays. My motto: Be stoic but vigilant. 

 

 Become aware of the HAMP directives which can be found at: 

 

 https://www.hmpadmin.com/portal/programs/guidance.jsp 

 

 The typical modification application, if one exists, is comprehensive. If the debtor 

is sophisticated, consider allowing him or her to try to accomplish it on his or her own. It 

takes you, the middleman, out of the equation, at least temporarily. If not, consider a non-

profit agency such as NACA.  The debtor will need to provide a lot of financial 

information. Review it to ensure that it comports with Schedules I and J. 

  

 If you are involved throughout the application process, expect delays and more 

delays. Expect that you will be on hold with a customer representative who will tell you 

he or she does not have the documents that you know you’ve emailed or faxed. This is 

the nature of the beast. 

 

Sometimes the debtor will be approved on a preliminary basis, often called a trial period. 
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 Beware of false trial periods where deadlines such as first payment may have 

expired before the document is even received. Also, beware of escalations in the 

modification for technical or minute violations of trial periods. 

 

Beware of the difficulty in establishing verifiable income when dealing with a 

self-employed debtor. The debtor must sign an IRS 4506-T form allowing the lender to 

verify income by looking at prior tax returns. 

 

 Focus on payments (including escrow payments) that are below 31% of the 

household’s gross income accounting for 75% of the rental income. Often, the lender 

wants to see bank statements or lease for verification purposes. 

 

Ensure that the modification is in the best interests of the debtor. Just because the 

monthly payment is reduced does not necessarily mean the terms are better. Many 

proposed investor loans call for a balloon payment which is potentially disadvantageous 

to the long-term well being of the debtor.   

 

Look for a HAMP loan which is capped at 4 or 5% for the entire principal balance 

and starts off at 2%.  HAMP program also allows stretch out for 40-year loan 

modifications. These can be the best or at least most affordable loan modifications. 

 

When filing a Motion to Approve Loan Modification, attach a copy of proposed 

modification including all terms.  

 

Include a statement in your Motion that amended schedules I and J will be filed 

with the amended plan following the modification.  This simple step will obviate the need 

for the Trustee to file a Response. 

 

 Be prepared to file an Amended Plan as a modification typically materially 

changes a plan. If the plan has not been confirmed, the standard Chapter 13 plan will be 
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modifications. These can be the best or at least most affordable loan modifications. 

 

When filing a Motion to Approve Loan Modification, attach a copy of proposed 

modification including all terms.  

 

Include a statement in your Motion that amended schedules I and J will be filed 

with the amended plan following the modification.  This simple step will obviate the need 

for the Trustee to file a Response. 

 

 Be prepared to file an Amended Plan as a modification typically materially 

changes a plan. If the plan has not been confirmed, the standard Chapter 13 plan will be 

sufficient. See Official Local Form 3. If the modification is post confirmation, make sure 

to use Official Local Form 3A.  

 

 If the bank’s claim that is subject to the modification is listed in the plan as being 

paid through the Trustee (i.e. pre petition arrears), include a statement that the Trustee 

will be paid her commission on the balance of that claim.  This can be incorporated into 

an amended plan. 

 

 Do not be surprised if Loss Mitigation department is not in sync with Bankruptcy 

Department. If the debtor is awaiting a modification and has not made full contractual 

payments, you may hear from BK Department or Bank’s counsel that a Motion for Relief 

is being prepared. However, most banks are aware of HAMP Supplement Directive 

prohibiting foreclosure while loan modification application is pending. 

  

 

 Sometimes, post modification, it is prudent for the debtor to convert the case to 

Chapter 7, especially when all other debt is clearly dischargeable and the debtor is below 

median income. 

 

Remember that when filing an amended plan, it is essential to amend Schedules J 

as well as the payment will necessarily vary from the pre modification amount. However, 

that change in circumstance may be offset by other changes. In other words, redo the 

budget.   

  

 There is no need to request authorization from the Trustee to modify the loan.  

Only the Court can give authorization and the debtor must file a motion in order to obtain 

court authorization. 

 

 Do not assume that because the motion was filed and no responses filed that the 

Court will grant the motion.  Judges often have questions related to the interest rate and 

or other issues, and may hold a hearing. 
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 After allowance of the Motion, again, follow up with the lender. This is where it 

is especially advantageous if counsel represents the Bank.  

  
 The lender will be responsible for recording any modification at the appropriate 

Registry of Deeds. Be prepared to confer with lender’s counsel to ensure this gets 

accomplished. 
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 After allowance of the Motion, again, follow up with the lender. This is where it 

is especially advantageous if counsel represents the Bank.  

  
 The lender will be responsible for recording any modification at the appropriate 

Registry of Deeds. Be prepared to confer with lender’s counsel to ensure this gets 

accomplished. 

Good Faith in Chapter 13: 
Making Sure the Court Sees It 

By William J. McLeod 
McLEOD LAW OFFICES, PC 

Boston, MA 

 Good faith in chapter 13 is already covered in Chapter 13 in 13 Chapters (which 

is referred to here as “the book”), so I do not repeat that here.1  This article does not 

address the concept of good faith, but some interesting issues that have arisen in the past 

year.  When I started thinking about this article, I was sitting in my office contemplating 

where I was going to begin and my eyes fell upon a large framed poster in my office of 

Robert Mapplethorpe’s Calla Lily.

It was the first pieces of “art” that I hung in my office twenty years ago while a 

young associate in Hartford, Connecticut.  I was admittedly aware of the stir caused by 

much of Mapplethorpe’s work, as that time the museum and gallery showings of his work 

across the nation were typically accompanied by protest.  But as an amateur 

photographer, I found the portrait to be strikingly simplistic of a flower that is anything 

but.  Of course, that did stop a Neanderthal from remarking – several times – that he felt 

that it was more phallic than flora, nor suggesting that it should be removed lest it offend 

potential clients or then current employees.  The artwork remains on the wall.  All of this 

reminded me of this case I read way back in law school. 

A Relevant Detour: Jacobellis v. State of Ohio2

 Nico Jacobellis was a manager of a movie in Ohio and he was convicted on two 

counts of possessing and exhibiting an obscene film in violation of Ohio law.3  His case 

1 See p. 68, et seq. 

2 378 U.S. 184, 84 S.Ct. 1676 (1964). 

3 It was a French film entitled Les Amants or The Lovers.  The Court wrote that the movie involved  

A woman bored with her life and marriage who abandons her husband and family for a young 
archaeologist with whom she has suddenly fallen in love. There is an explicit love scene in the last 
reel of the film, and the State's objections are based almost entirely upon that scene. The film was 
favorably reviewed in a number of national publications, although disparaged in others, and was 
rated by at least two critics of national stature among the best films of the year in which it was 
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traveled all the way up to the US Supreme Court on First and Fourteenth Amendment 

grounds.  Writing for the majority, Justice Brennen discussed the obsenity test set forth in 

Roth v. U.S.: “whether to the average person, applying contemporary community 

standards, the dominant theme of the material taken as a whole appeals to prurient 

interest.”  345 U.S. 476, 489, 77 S.Ct. 1304, 1311 (1957).  The analysis turned to the term 

“contemporary community standards.” 

 Justice Brennan observed that the concept of “contemporary community 

standards” was first expressed back in 1913 by Judge Learned Hand who wrote:

‘Yet, if the time is not yet when men think innocent all that which is 
honestly germane to a pure subject, however little it may mince its words, 
still I scarcely think that they would forbid all which might corrupt the 
most corruptible, or that society is prepared to accept for its own 
limitations those which may perhaps be necessary to the weakest of its 
memberships. If there be no abstract definition, such as I have suggested, 
should not the word ‘obscene’ be allowed to indicate the present critical 
point in the compromise between candor and shame at which the 
community may have arrived here and now? * * * To put thought in leash 
to the average conscience of the time is perhaps tolerable, but to fetter it 
by the necessities of the lowest and least capable seems a fatal policy. 

‘Nor is it an objection, I think, that such an interpretation gives to the 
words of the statute a varying meaning from time to time. Such words as 
these do not embalm the precise morals of an age or place; while they 
presuppose that some things will always be shocking to the public taste, 
the vague subject-matter is left to the gradual development of general 
notions about what is decent. * * *’ (Italics added.) 

Jacobellis v. State of Ohio¸ 378 U.S. at 192-193, 84 S.Ct. at 1680-1681, 
[citing United States v. Kennerley, 209 F. 119, 121 (D.C.S.D.N.Y.1913)]. 

The majority found that the movie was not obscene and reversed the convictions.

In a short concurring opinion, Justice Stewart provided this memorable quote: 

It is possible to read the Court's opinion in Roth v. United States and
Alberts v. California, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498, in a 
variety of ways. In saying this, I imply no criticism of the Court, which in 
those cases was faced with the task of trying to define what may be 

produced. It was shown in approximately 100 of the larger cities in the United States, including 
Columbus and Toledo, Ohio. 
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standards, the dominant theme of the material taken as a whole appeals to prurient 

interest.”  345 U.S. 476, 489, 77 S.Ct. 1304, 1311 (1957).  The analysis turned to the term 

“contemporary community standards.” 

 Justice Brennan observed that the concept of “contemporary community 

standards” was first expressed back in 1913 by Judge Learned Hand who wrote:

‘Yet, if the time is not yet when men think innocent all that which is 
honestly germane to a pure subject, however little it may mince its words, 
still I scarcely think that they would forbid all which might corrupt the 
most corruptible, or that society is prepared to accept for its own 
limitations those which may perhaps be necessary to the weakest of its 
memberships. If there be no abstract definition, such as I have suggested, 
should not the word ‘obscene’ be allowed to indicate the present critical 
point in the compromise between candor and shame at which the 
community may have arrived here and now? * * * To put thought in leash 
to the average conscience of the time is perhaps tolerable, but to fetter it 
by the necessities of the lowest and least capable seems a fatal policy. 

‘Nor is it an objection, I think, that such an interpretation gives to the 
words of the statute a varying meaning from time to time. Such words as 
these do not embalm the precise morals of an age or place; while they 
presuppose that some things will always be shocking to the public taste, 
the vague subject-matter is left to the gradual development of general 
notions about what is decent. * * *’ (Italics added.) 

Jacobellis v. State of Ohio¸ 378 U.S. at 192-193, 84 S.Ct. at 1680-1681, 
[citing United States v. Kennerley, 209 F. 119, 121 (D.C.S.D.N.Y.1913)]. 

The majority found that the movie was not obscene and reversed the convictions.

In a short concurring opinion, Justice Stewart provided this memorable quote: 

It is possible to read the Court's opinion in Roth v. United States and
Alberts v. California, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498, in a 
variety of ways. In saying this, I imply no criticism of the Court, which in 
those cases was faced with the task of trying to define what may be 

produced. It was shown in approximately 100 of the larger cities in the United States, including 
Columbus and Toledo, Ohio. 

indefinable. I have reached the conclusion, which I think is confirmed at 
least by negative implication in the Court's decisions since Roth and 
Alberts, that under the First and Fourteenth Amendments criminal laws in 
this area are constitutionally limited to hard-core pornography. I shall not 
today attempt further to define the kinds of material I understand to be 
embraced within that shorthand description; and perhaps I could never 
succeed in intelligibly doing so. But I know it when I see it, and the motion 
picture involved in this case is not that. 

Jacobellis v. Ohio, 378 U.S. at 197 (emphasis added)(footnotes and 
additional citations omitted). 

 The majority viewed the film and judged it for themselves. 

Now to Bring it Home: Good Faith in Chapter 13 

 While Mr. Jacobellis was successful before the US Supreme Court, at least three 

justices dissented.  It’s far beyond the scope of this article – or this conference - to 

determine whether the three Justices who disagreed with the majority opinion based on 

the legal principles and philosophy or whether they found Les Amants to be obscene.  But 

Justice Stewart’s observation that he knows hard-core pornography when he sees it is 

particularly astute.  And remembering that observation might be very helpful in litigating 

the issue of a chapter 13 debtor’s good faith.

As I discuss in the book, the code does not define “good faith.”  However, case 

law does identify a number of criteria that courts may consider when evaluating a chapter 

13 debtor’s good faith in both filing the chapter 13 case, and in proposing and seeking 

confirmation of the chapter 13 plan.  That criteria includes, but is in no way limited to the 

list appearing on p. 69 of the book. 

 The Bankruptcy Court’s determination of good faith is within its discretion.

Thus, it’s not really out of the realm of the possible that a Bankruptcy Court might find 

good faith when it sees it. 

“I know it when I see it”

 At the risk of repeating the book, the burden in establishing good faith rests with 

the debtor.  When a question of the debtor’s bad faith might arise, practitioners should be 

prepared to defend the issue of the debtor’s good faith at the earliest opportunity: the § 
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341 meeting, if not sooner.  But how?  As we see with these case examples, the best – if 

not the only way – for the Court to assess the debtor’s good faith, or lack of bad faith, is 

with facts.   

-The Disguised Chapter 7 

 If the chapter 13 plan proposes to pay only the debtor’s counsel’s fee as an 

administrative expense along with the chapter 13 trustee’s commission, is this good faith?  

A recent Massachusetts Bankruptcy Court decision denied confirmation, finding that the 

disguised chapter 7 was not proposed in good faith. In re Buck, 432 B.R. 13 (Bankr. D. 

Mass. 2010). 

 The Chapter 13 Trustee objected to confirmation of the plan which paid only 

debtor’s counsel citing that from “’an economic and legal standpoint, it does not appear 

to be in the Debtors' best interest to be in Chapter 13;’ that ‘based on the Chapter 13 

Agreement filed in both of these cases, [Debtor’s counsel] concluded ‘Chapter 7 is 

appropriate’ and that fees and costs would be $2,554.00;’ and ‘[i]t appears the only 

benefit for the Debtors to be in Chapter 13 is that legal fees could be spread over 36 

months, however, the fees are increased to $4,000 per case.’”  Id., 432 B.R. at 18. 

 At the hearing on the objection to confirmation, the Court ordered debtor’s 

counsel to file fee applications.  The Chapter 13 Trustee indicated that she would file and 

did file motions to dismiss or convert to chapter 7.  These motions were mooted by the 

debtors’ voluntary conversion to chapter 7, leaving only the issue of debtors’ counsel’s 

fee application before the court. Id.  This caused a bit of a procedural quagmire. 

 In support of the fee application, debtor’s counsel submitted affidavits from 14 

former clients who attested that they were “satisfied with their decisions to pay their 

attorneys' fees through a Chapter 13 plan even though the fees are higher-because that 

route afforded them immediate relief that they could not have attained under Chapter 7.” 

Id., 432 at 18-19.  In companion cases, debtor’s counsel submitted the affidavit of another 

“local attorney [who] sought to lend support to the argument that many potential Chapter 

7 debtors are unable to seek protection in Chapter 7, despite great financial distress, 

because they are unable to afford Chapter 7 attorneys' fees.”  Id.

 With regard to the affidavits from the former clients, the Court noted  
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341 meeting, if not sooner.  But how?  As we see with these case examples, the best – if 

not the only way – for the Court to assess the debtor’s good faith, or lack of bad faith, is 

with facts.   

-The Disguised Chapter 7 

 If the chapter 13 plan proposes to pay only the debtor’s counsel’s fee as an 

administrative expense along with the chapter 13 trustee’s commission, is this good faith?  

A recent Massachusetts Bankruptcy Court decision denied confirmation, finding that the 

disguised chapter 7 was not proposed in good faith. In re Buck, 432 B.R. 13 (Bankr. D. 

Mass. 2010). 

 The Chapter 13 Trustee objected to confirmation of the plan which paid only 

debtor’s counsel citing that from “’an economic and legal standpoint, it does not appear 

to be in the Debtors' best interest to be in Chapter 13;’ that ‘based on the Chapter 13 

Agreement filed in both of these cases, [Debtor’s counsel] concluded ‘Chapter 7 is 

appropriate’ and that fees and costs would be $2,554.00;’ and ‘[i]t appears the only 

benefit for the Debtors to be in Chapter 13 is that legal fees could be spread over 36 

months, however, the fees are increased to $4,000 per case.’”  Id., 432 B.R. at 18. 

 At the hearing on the objection to confirmation, the Court ordered debtor’s 

counsel to file fee applications.  The Chapter 13 Trustee indicated that she would file and 

did file motions to dismiss or convert to chapter 7.  These motions were mooted by the 

debtors’ voluntary conversion to chapter 7, leaving only the issue of debtors’ counsel’s 

fee application before the court. Id.  This caused a bit of a procedural quagmire. 

 In support of the fee application, debtor’s counsel submitted affidavits from 14 

former clients who attested that they were “satisfied with their decisions to pay their 

attorneys' fees through a Chapter 13 plan even though the fees are higher-because that 

route afforded them immediate relief that they could not have attained under Chapter 7.” 

Id., 432 at 18-19.  In companion cases, debtor’s counsel submitted the affidavit of another 

“local attorney [who] sought to lend support to the argument that many potential Chapter 

7 debtors are unable to seek protection in Chapter 7, despite great financial distress, 

because they are unable to afford Chapter 7 attorneys' fees.”  Id.

 With regard to the affidavits from the former clients, the Court noted  

[N]o facts are in dispute and no evidence was taken or requested to be 
taken by any party, the role and necessity of the affidavits is not clear. 
Further, their credibility is questionable at best, given that each is 
submitted by a person counseled by [debtor’s counsel] and each contains 
virtually identical language and structure. The Court is comfortable 
inferring that they were not drafted by the debtors. 

Id., 432 at 19, fn 8. 

 The affidavit from the local attorney was met with a motion to strike by the 

Chapter 13 Trustee.

In that motion, she argued that [the local attorney] does not have any 
personal knowledge of the facts in any of the cases under advisement and 
that the … Affidavit “convolute[s] the issues.” This Court took the 
Chapter 13 trustee's Motion to Strike under advisement and agrees that the 
… Affidavit is inappropriate. As no evidence was taken and no facts are in 
dispute, the …Affidavit's proper form, if any, would have been as an 
amicus brief. In light of the fact that the Chapter 13 trustee had no 
opportunity to examine [the local attorney] and that the affidavit may not 
have been admissible on relevance and personal knowledge grounds, even 
in an evidentiary context, this Court will grant the Chapter 13 trustee's 
Motion to Strike Affidavit in the [companion] cases. 

Id., 432 at 19, fn 9. 

 Hence, the quagmire.   

Without any evidence for the Court to consider, the issue then turned on the 

reasonableness and necessity of the services rendered.  Firstly, Judge Henry Boroff noted 

a “majority of courts” that had found that attorney-fee-only/disguised chapter 7s 

indicated bad faith.  He also took umbrage with the notion the plans proposed were 

mechanisms by which counsel could collect their fee.  Id., 432 at 21, fn 14.  Additionally, 

as Judge Michael Deasy also observed in In re Dicey, 312 B.R. 456, 459-460 (Bankr. D. 

N. H. 2004), “Congress did not create Chapter 13 as a vehicle solely for the payment of 

attorney's fees.”4

4 In Dicey, the debtor filed chapter 13 after getting slapped with a civil judgment for a debt that would be 
dischargeable in chapter 13, but not in chapter 7.  The debtor’s plan proposed 36 monthly payments of 
$125, with a virtual 0% dividend to unsecured creditors.  The debtor’s unsecured debt was approximately 
$68,000, of which $40,000 was the civil judgment.  In denying confirmation, he stated: 
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 The debtors’ stations did not assist the contention that the fee-only plans were 

filed in good faith.  As Judge Boroff observed: 

Both of the Debtors were ideal Chapter 7 candidates, having no previous 
filings, no valuable assets that could be property of the estate, and incomes 
well-below the state median. Indeed, within a short time after conversion 
of these cases to Chapter 7, the Chapter 7 trustee reported no assets 
available for distribution to unsecured creditors, and each Debtor 
eventually received her Chapter 7 discharge. But these debtors could have 
received their Chapter 7 discharges by early 2009. Instead, they did not 
receive their discharges until October 29, 2009 (Buck) and November 3, 
2009 (Groccia). Each of these debtors, if properly counseled, could have 
filed Chapter 7 bankruptcy cases in November of 2008, either [by debtors’ 
counsel] employing a reduced rate, by another attorney with a lesser 
charge, by a legal services organization, or pro se. 

Id., 432 at 24. 

 Does this mean that all chapter 13 debtor’s who propose to pay only their 

attorneys fees risk denial of confirmation and even dismissal based on a lack of good 

faith?  The short answer is “no,” with the caveat that the answer is based on the unique 

factual circumstances that lead each debtor to the steps of the bankruptcy court.  But 

these factual circumstances cannot get before the court without admissible evidence.   

 Moreover, both of these cases address good faith in the initial plan, not in a post 

filing or post confirmation modification which seeks to include the debtor’s counsel’s 

fees for reasonable and necessary services rendered in the chapter 13 case.  Does this 

decision mean that chapter 13 counsel is forced to defend without compensation a long, 

protracted and contentious objection to confirmation, motion to dismiss or claim dispute 

(or a combination of any of these)?  Again, the short answer is “no”, but with the caveat 

that the answer is based on the unique facts and circumstances of the case and the 

reasonableness and necessity of debtor’s counsel’s fees. 

The de minimis dividend, the fact that the debt would be nondischargeable under a Chapter 7, the 
fact that the case is in substance a one creditor case, the fact that no prepetition creditors are 
receiving any substantial payment, the fact that the only distributions will be to administrative 
creditors and the timing of the bankruptcy filing, all lead to the conclusion that the plan was not 
filed in good faith. 

In re Dicey, 312 B.R. at 460. 
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 The debtors’ stations did not assist the contention that the fee-only plans were 

filed in good faith.  As Judge Boroff observed: 

Both of the Debtors were ideal Chapter 7 candidates, having no previous 
filings, no valuable assets that could be property of the estate, and incomes 
well-below the state median. Indeed, within a short time after conversion 
of these cases to Chapter 7, the Chapter 7 trustee reported no assets 
available for distribution to unsecured creditors, and each Debtor 
eventually received her Chapter 7 discharge. But these debtors could have 
received their Chapter 7 discharges by early 2009. Instead, they did not 
receive their discharges until October 29, 2009 (Buck) and November 3, 
2009 (Groccia). Each of these debtors, if properly counseled, could have 
filed Chapter 7 bankruptcy cases in November of 2008, either [by debtors’ 
counsel] employing a reduced rate, by another attorney with a lesser 
charge, by a legal services organization, or pro se. 

Id., 432 at 24. 

 Does this mean that all chapter 13 debtor’s who propose to pay only their 

attorneys fees risk denial of confirmation and even dismissal based on a lack of good 

faith?  The short answer is “no,” with the caveat that the answer is based on the unique 

factual circumstances that lead each debtor to the steps of the bankruptcy court.  But 

these factual circumstances cannot get before the court without admissible evidence.   

 Moreover, both of these cases address good faith in the initial plan, not in a post 

filing or post confirmation modification which seeks to include the debtor’s counsel’s 

fees for reasonable and necessary services rendered in the chapter 13 case.  Does this 

decision mean that chapter 13 counsel is forced to defend without compensation a long, 

protracted and contentious objection to confirmation, motion to dismiss or claim dispute 

(or a combination of any of these)?  Again, the short answer is “no”, but with the caveat 

that the answer is based on the unique facts and circumstances of the case and the 

reasonableness and necessity of debtor’s counsel’s fees. 

The de minimis dividend, the fact that the debt would be nondischargeable under a Chapter 7, the 
fact that the case is in substance a one creditor case, the fact that no prepetition creditors are 
receiving any substantial payment, the fact that the only distributions will be to administrative 
creditors and the timing of the bankruptcy filing, all lead to the conclusion that the plan was not 
filed in good faith. 

In re Dicey, 312 B.R. at 460. 

-The Non-Debtor Spouse: What’s Missing from this picture? 

 The Massachusetts Bankruptcy Court also looked at the debtor’s good faith in the 

case of In re Waechter, 439 B.R. 253 (Bkrtcy.D.Mass. 2010).5  The debtor proposed a 

plan without including the non-debtor spouse’s income.  That was permissible in light of 

the unique facts of the case, namely, the terms of the debtor’s premarital agreement.  

However, Judge Melvin Hoffman nevertheless found that the debtor’s plan was not filed 

in good faith ruling that “the Debtor may not rely on the premarital agreement as 

justification for taking full responsibility for paying household expenses, effectively 

subsidizing her husband's income at the expense of her creditors.”

What was missing from the case? Any facts suggesting that the premarital 

agreement addressed how the spouses were to “divide the joint day-to-day expenses of 

their married life.”  Id., at 257.  And since it appears that there were no facts presented 

indicating how those expenses were to be divided, the court denied confirmation on the 

totality of the circumstances.  Id.

-Adult kids 

 In this increasingly challenging economy, debtors are finding the need to support 

adult children who may, or who may not, be residing with the debtor.  Does it arise to bad 

faith if a debtor provides for support of adult children (who are not dependants)?  

Without facts, debtors might find the answer to be “yes.” 

In In re Lofty, 437 B.R. 578 (Bankr. S. D. Ohio 2010) the debtors proposed a plan 

that was riddled with issues, among them, their paying for the housing of their adult son 

and grandson (in addition to paying their own housing expenses).  They maintained that 

they had a “moral obligation” to take care of their adult son and grandson, who were 

residing in property that was owned by, and the debt and maintenance payments were 

made by the debtors. 

5 The Court also looked at the issue of projected disposable income and the Chapter 13 Trustee’s contention 
that the plan did not properly include the non-filing spouse’s income.  This article addresses the good faith 
issues only.  The projected disposable income issue is discussed in the materials authored by Carolyn 
Bankowski, Chapter 13 Trustee for the Eastern District of Massachusetts. 
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 In denying confirmation, US Bankruptcy Judge Guy Humphrey wrote that by 

opting to pay the expenses of the adult son and grandson, “the [d]ebtors are choosing to 

support family members at the expense of their nonpriority creditors.” 

 Evident from the court’s opinion is the lack of factual and admissible evidence 

that supported any of the debtors’ justifications for supporting their adult son and 

grandson.  For example,  

The Debtors' Brief states that “[r]etaining the Lakeshore Property provides 
stability to the Debtors' son and grandson who have been renting and 
living there for many years.” The record does not provide sufficient 
evidence to support this broad assertion. As Judge Mullins aptly 
recognized in In re Johnson, 318 B.R. 907, 919 (Bankr.N.D.Ga.2005), a 
court cannot embark upon the path of determining “where the Debtor 
should live[,] ... the Debtor's ability to obtain other housing, the 
availability of housing in a particular area, the Debtor's desire to remain in 
a certain school district, the type of housing available, the safety of the 
Debtor's neighborhood, the details of the Debtor's commute to work, [or] 
the Debtor's sentimental ties to the home[.]” However, the court can make 
determinations of good faith based upon objective criteria and evidence.

In re Lofty, 437 B.R. at 590, fn 8. (emphasis added). 

The Take Away 

 As I discuss in chapter 9 of the book, certain issues in chapter 13 require 

litigation, and this includes “good faith.”  While practitioners might know their client’s 

situation, and might know what lead them to seek bankruptcy protection, that knowledge 

– and even the client’s testimony - may not be enough to establish good faith in response 

to good faith objections.  Witnesses may be required.  Experts testimony may be 

required.  Documents and other tangibles might need to be introduced into the record 

after a foundation has been properly laid.  And these issues that might arise are not 

limited to adversary proceedings concerning exotic mortgages or interesting claim issues.  

In fact, some of the very issues needing to be litigated in chapter 13 is the debtor’s very 

right to be a chapter 13 debtor. 

 In Jacobellis, the Justices viewed the movie and the majority determined that the 

obscenity charges were not justified based on what they saw and heard.  Practitioners 

facing a challenge to good faith should consider assuming the role of film director: like a 
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that supported any of the debtors’ justifications for supporting their adult son and 

grandson.  For example,  

The Debtors' Brief states that “[r]etaining the Lakeshore Property provides 
stability to the Debtors' son and grandson who have been renting and 
living there for many years.” The record does not provide sufficient 
evidence to support this broad assertion. As Judge Mullins aptly 
recognized in In re Johnson, 318 B.R. 907, 919 (Bankr.N.D.Ga.2005), a 
court cannot embark upon the path of determining “where the Debtor 
should live[,] ... the Debtor's ability to obtain other housing, the 
availability of housing in a particular area, the Debtor's desire to remain in 
a certain school district, the type of housing available, the safety of the 
Debtor's neighborhood, the details of the Debtor's commute to work, [or] 
the Debtor's sentimental ties to the home[.]” However, the court can make 
determinations of good faith based upon objective criteria and evidence.

In re Lofty, 437 B.R. at 590, fn 8. (emphasis added). 

The Take Away 

 As I discuss in chapter 9 of the book, certain issues in chapter 13 require 

litigation, and this includes “good faith.”  While practitioners might know their client’s 

situation, and might know what lead them to seek bankruptcy protection, that knowledge 

– and even the client’s testimony - may not be enough to establish good faith in response 

to good faith objections.  Witnesses may be required.  Experts testimony may be 

required.  Documents and other tangibles might need to be introduced into the record 

after a foundation has been properly laid.  And these issues that might arise are not 

limited to adversary proceedings concerning exotic mortgages or interesting claim issues.  

In fact, some of the very issues needing to be litigated in chapter 13 is the debtor’s very 

right to be a chapter 13 debtor. 

 In Jacobellis, the Justices viewed the movie and the majority determined that the 

obscenity charges were not justified based on what they saw and heard.  Practitioners 

facing a challenge to good faith should consider assuming the role of film director: like a 

director manages everything from lighting, film quality and script changes, chapter 13 

practitioners need to carefully construct their cases with admissible evidence.  And, like 

when the film is “in the can,” practitioners must allow the evidence to “play out” in an 

evidentiary hearing.

A film director who insists on holding something back under the assumption that 

the audience should just know that he or she is thinking risks a film with plot holes and 

bad reviews.6  Likewise, the Bankruptcy Court cannot consider what debtor’s counsel 

does not properly forward.  And without that perspective, the court may not see what the 

chapter 13 debtor desperately needs the court to see. 

6 David Lynch’s “Lost Highway” is one that comes to mind. 
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Projected Disposable Income Update 
Carolyn A. Bankowski 

Chapter 13 Trustee 
Eastern Division of Massachusetts 

Mechanical Approach Survives Post Lanning?

 In Lanning, the Supreme Court held “when a bankruptcy court calculates a 
debtor’s projected disposable income, the court may account for changes in the debtor’s 
income or expenses that are known or virtually certain at the time of confirmation.”   In 
re Lanning, 177 L.Ed.2d 23, 34 (2010).    In Coffin, the Bankruptcy Appellate Panel for 
the First Circuit (the “BAP”) considered the effect of Lanning when determining whether 
an above median income Chapter 13 debtor may claim a deduction on the means test 
form for ownership expenses against a vehicle when the debtor has no lease or debt 
payments associated with the vehicle.  See In re Coffin, 435 B.R. 780 (1st Cir. BAP 
2010).  eCast, a general unsecured creditor in the case, objected to confirmation of the 
debtor’s Plan asserting that the debtor had understated his projected disposable income by 
deducting ownership expenses for vehicles that were neither leased nor encumbered.   

 The BAP held  

  the statutory structure requires that the vehicle ownership expense be
  determined strictly based on the National Standards (rather than on the
  Debtor’s actual expense).  This difference in approach is dictated by the  
  statute itself, namely that 1325(b)(3) mandates how expenses are to be  
  calculated for above-median income debtors but not for below-median  
  income debtors. 

Id. at 786.   The BAP determined that Lanning did not apply to the dispute because there 
had been no “change”.   The Court cited Dan press, Supreme Court decides Hamilton v. 
Lanning: Projected Disposable Income in Chapter 13 Bankruptcy is not Strictly 
Mechanical, Bankruptcy Law Network: Bankruptcy cases & Legislation, (June 7, 2010) 
(arguing that the Lanning decision “should not result in the IRS-allowed expenses being 
disregarded,” because “a discrepancy between the expenses allowed on the ‘means test’ 
and the Debtor’s actual expenses” is not a “change”).   

 The BAP reasoned that section 707(b)(2)(A) and (B), the so-called “means test,” 
significantly restricts court discretion as to those expenses which are “amounts 
reasonable necessary” and accordingly can be deducted in calculating disposable income.  
11 U.S.C. sec. 1325(b)(3); 11 U.S.C. sec. 707(b)(2); (citations omitted).  Pursuant to sec. 
707(b)(2)(A)(ii)(I), the above median income debtor’s monthly expenses are fixed as “the 
debtor’s applicable monthly expense amounts specified under the National Standards and 
Local Standards, and the debtor’s actual monthly expenses for the categories specified as 
Other Necessary Expenses issued by the Internal Revenue Service for the area in which 
the debtor resides.”  11 U.S.C. sec. 707(b)(2)(A)(ii)(I).  Id. at 788. 
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NOTE:  The United States Supreme Court heard oral argument in October in the 
case of Ransom v. MBNA America Bank, NA, 577 F.3d 1026 (9th Cir. 2009, cert. 
granted, 13- S.Ct. 2097 (2010).  Ransom also involved the issue as to whether a debtor 
could claim the vehicle ownership deduction when no lease or debt payments were owed.    

Non-Filing Spouse’s Income Subject To Bankruptcy Court Scrutiny? 

 Although a debtor’s spouse may not join in the bankruptcy petition, the disclosure 
of the debtor’s spouse’s income is required in a number of places in the Schedules and 
Statements.  For example, Schedule I was amended to make “clear that ‘every’ married 
debtor must provide income information for both spouses, unless the spouses are 
separated and a joint petition is not filed.” Collier Commercial Bankruptcy Forms at 
§8.41.  Official Form 6I directs that the “column labeled ‘Spouse’ must be completed in 
all cases filed by joint debtors and by every married debtor, whether or not a joint petition 
is filed, unless the spouses are separated and a joint petition is not filed.”  Official Form 
6I.  The Statement of Current Monthly Income further requires that married debtors are to 
Complete both Column A (“Debtor’s Income”) and Column B (“Spouse’s Income) for 
lines 2-10.  See for e.g., Official Form 22C.

 The Bankruptcy Code further provides that in a case that is not a joint case, 
current monthly income of the debtor’s spouse shall not be considered for purposes of 
filing a motion to dismiss for abuse if – 

 (i)(I) the debtor and the debtor’s spouse are separated under applicable 
 nonbankruptcy law; or 
  (II) the debtor and the debtor’s spouse are living separate and apart, other  
  than for the purpose of evading subparagraph (A); and 
 (ii) the debtor files a statement under penalty of perjury -  
  (I) specifying that the debtor meets the requirement of subclause (I) or (II)  
  of clause (i); and  
  (II) disclosing the aggregate, or best estimate of the aggregate, amount of  
  any cash or money payments received from the debtor’s spouse attributed 
  to the debtor’s current monthly income. 

11 U.S.C. sec. 707(B)(i) and (ii).   

 In addition, when determining the applicable commitment period for a Chapter 13 
Plan, the Bankruptcy Code requires that the current monthly income of the debtor and the 
debtor’s spouse combined must be utilized.  See 11 U.S.C. secs. 1322(d) and 1325(b)(4).  
The Code provisions concerning how to determine disposable income are different.  The 
Bankruptcy Code provides that if the trustee of the holder of an allowed unsecured claim 
objects to the confirmation of the plan, then the court may not approve the Plan unless 
“the plan provides that all of the debtor’s projected disposable income to be received in 
the applicable commitment period will be applied to make payments to unsecured 
creditors under the plan.”  11 U.S.C. sec. 1325(b)(1)(B).
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NOTE:  The United States Supreme Court heard oral argument in October in the 
case of Ransom v. MBNA America Bank, NA, 577 F.3d 1026 (9th Cir. 2009, cert. 
granted, 13- S.Ct. 2097 (2010).  Ransom also involved the issue as to whether a debtor 
could claim the vehicle ownership deduction when no lease or debt payments were owed.    
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 The Bankruptcy Code further provides that in a case that is not a joint case, 
current monthly income of the debtor’s spouse shall not be considered for purposes of 
filing a motion to dismiss for abuse if – 

 (i)(I) the debtor and the debtor’s spouse are separated under applicable 
 nonbankruptcy law; or 
  (II) the debtor and the debtor’s spouse are living separate and apart, other  
  than for the purpose of evading subparagraph (A); and 
 (ii) the debtor files a statement under penalty of perjury -  
  (I) specifying that the debtor meets the requirement of subclause (I) or (II)  
  of clause (i); and  
  (II) disclosing the aggregate, or best estimate of the aggregate, amount of  
  any cash or money payments received from the debtor’s spouse attributed 
  to the debtor’s current monthly income. 

11 U.S.C. sec. 707(B)(i) and (ii).   

 In addition, when determining the applicable commitment period for a Chapter 13 
Plan, the Bankruptcy Code requires that the current monthly income of the debtor and the 
debtor’s spouse combined must be utilized.  See 11 U.S.C. secs. 1322(d) and 1325(b)(4).  
The Code provisions concerning how to determine disposable income are different.  The 
Bankruptcy Code provides that if the trustee of the holder of an allowed unsecured claim 
objects to the confirmation of the plan, then the court may not approve the Plan unless 
“the plan provides that all of the debtor’s projected disposable income to be received in 
the applicable commitment period will be applied to make payments to unsecured 
creditors under the plan.”  11 U.S.C. sec. 1325(b)(1)(B).

 While there is no definition for projected disposable income in the Code, the term 
“disposable income” means current monthly income received by the debtor … less 
amounts reasonably necessary to be expended … for the maintenance or support of the 
debtor or a dependent of the debtor.  11 U.S.C. sec. 1325(b)(2).  Section 1325(b)(2) does 
not include the language of “and the debtor’s spouse” which is specifically included in 
the statutes previously cited.  Further, the definition of “current monthly income” 
provides that it “includes any amount paid by any entity other than the debtor (or in a 
joint case the debtor and the debtor’s spouse), on a regular basis for the household 
expenses of the debtor or the debtor’s dependents.  See 101(10A)(B). 

 Prior to the enactment of the Bankruptcy Abuse Prevention and Consumer 
Protection Act, the majority of courts held that the court must consider the income of a 
non-debtor spouse in calculating the debtor’s disposable income.  In re Quarterman, 342 
B.R. 647 (Bankr.M.D.Fla. 2006).  In Quarterman, the court considered the amendments 
to section 1325(b) for determining “disposable income” and the definition of “current 
monthly income” and determined that “in a single case, a debtor’s spouse’s income shall 
be included in the debtor’s current monthly income to the extent that it is paid ‘on a 
regular basis for the household expenses of the debtor or the debtor’s dependents.’”  Id. at 
p. 651.

 The Massachusetts Bankruptcy Court recently addressed the issue of what portion 
of a non-filing spouse’s income needed to be devoted to a Chapter 13 debtor’s unsecured 
creditors.  In Waechter, on Schedule I, the debtor disclosed her non-filing spouse’s gross 
income and payroll deductions.  On Schedule J, the debtor excluded all but $38.57 of the 
spouse’s net income with a line item described as “Spouse’s prerogative, pursuant to 
premarital agreement, not to share income.”  See In re Waechter, 2010 Bankr.Lexis 3769 
(Bankr.D.Mass. 2010).  The debtor submitted as an exhibit to the court a premarital 
agreement that provided that each party would pay his or her own debts and neither party 
was to be held liable for the debts of the other.  Id.  As the debtor did not actually receive 
any income from her non-filing spouse, the court determined that the plan satisfied the 
requirements of 11 U.S.C. sec. 1325(b)(1)(B).  However, the court determined that the 
inquiry did not end there, and that the debtor still needed to satisfy the separate good faith 
requirement set forth in 11 U.S.C. sec. 1325(a)(3).  Id.  After considering the totality of 
the circumstances in the case, the court determined that while it did not have authority to 
order the non-filing spouse to pay his share of the marital expenses, it could find that 
based on the totality of the circumstances, the debtor’s plan, in which she proposed to pay 
a disproportionate amount of the couple’s shared household expenses, was not proposed 
in good faith.  Id.

 The court further provided the following guidance: 

 Where questions of good faith arise with respect to a non-filing spouse’s 
 contribution, or lack thereof, to a debtor’s disposable income in Chapter 13 cases, 
 some courts have investigated the lifestyle choices of the non-filing spouse.  
 Thus, for example, if the debtor received income towards household expenses 
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 from her non-filing spouse while at the same time enjoying the benefits of 
 excessive luxury household expenses paid for exclusively by the spouse, courts 
 have denied plan confirmation on the basis of bad faith.  See In re McNichols,
 254 B.R. 422, 430 (Bankr.N.D.Ill. 2000).  On the other hand, if it is clear that the 
 non-filing spouse is using his surplus income substantially to pay his own 
 obligations, and is not otherwise subsidizing the debtor’s luxury lifestyle while 
 the debtor’s creditors take it on the chin, then courts will find the debtor’s plan to 
 be filed in good faith.  See In re Nahat, 278 B.R. 108 (Bankr.N.D.Tex. 2002).

Waechter at p. 5. 

 Providing a breakdown on Schedule J and/or on the means test form (marital 
adjustment) of the non-filing spouse’s necessary expenses would assist when the trustee 
or unsecured creditors are evaluating whether an objection to the plan would be proper.  
Expenses claimed for obligations that are necessary and for which the spouse is solely 
liable, i.e., spouse’s credit card payments or child support payments, would not usually be 
met with an objection.  However, a deduction for the spouse’s independent expenses with 
no further explanation would usually be subject to an objection.

Hon. William C. Hillman, Moderator | 




