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Chapter 11 and the High Net Worth Individual-
In re John Doe, Case No. 10-12345

John Doe is an entrepreneur with ownership interests in several business enterprises. John’s business
interests include a 100% interest in Handyman Hardware Corp., which owns a chain of hardware stores in
Brooklyn, NY; a 100% interest in Hardware Realty Corp., which owns the real property out of which
Handyman operates its main store; a 100% interest in Doe Laundromat Corp., which operates a Laundromat in
a residential neighborhood in Brooklyn; a 100% interest in Laundromat Realty Corp., which owns the building
out of which the Laundromat operates; and 50% interests in Waterfront Condo Corp. and Tower Condo Corp.,
each of which owns a 100 unit building in an up-and-coming neighborhood which is in the process of being
renovated and redeveloped as a condominium project. The other 50% interest in these corporations is owned by
John’s son, John Jr.

John lives with his wife Joanne and their three other children, ages 16, 19 and 22, in a house in a luxury
neighborhood conservatively valued at $1,000,000, encumbered by a $500,000 mortgage. John and his wife
own the house as tenants by the entirety. Joanne has no independent source of income.

The buildings owned by Hardware Realty and Laundromat Realty have been encumbered to finance
John’s investment with John Jr. in the two condo projects. Unfortunately, the collapse of the real estate market
has hit the condo projects hard. Both are in default on their building loans; the redevelopment work (though
nearly complete) has ground to a halt; and both are underwater. The holders of the building loans on both of
these projects have begun foreclosure proceedings.

John is barely keeping up with the mortgage payments on the Hardware Realty and Laundromat Realty
buildings, but believes there is substantial equity in those properties. Handyman Hardware and Doe
Laundromat have historically been very profitable, and though their businesses too have felt the effects of the
recession, they still generate a positive cash flow.

Other than approximately $100,000 in credit card debt, John’s obligations consist primarily of his
guarantees of the mortgages on the properties owned by Hardware Realty and Laundromat Realty. He depends
on the cash flow from Handyman Hardware and Doe Laundromat to finance his living expenses and to pay the
mortgages on the Hardware Realty and Laundromat Realty properties. John has pledged his equity interests in
the two condo corporations to a mezzanine lender which provided additional funding for these two projects, and
these loans are also in default.

John files a Chapter 11 petition in bankruptcy court in Brooklyn. His schedules and statement of
financial affairs disclose his interests in the corporations, and his credit card and guarantee obligations, but make
no disclosure whatsoever concerning the assets or liabilities of the corporations. John claims an exemption in
the residence he owns jointly with Joanne.

Citing Queenie v. Nygard, 321 F. 3d 282 (2d Cir. 2003), John’s lawyer sends letters to the lenders to
Waterfront Condo and Tower Condo informing them that their foreclosure actions are automatically stayed by
John’s bankruptcy filing. Except for these creditors, and the lenders to Hardware Realty and Laundromat
Realty who hold John’s guarantee, none of the creditors of the corporate entities in which John has an interest
receive notice of his bankruptcy filing.

1695935.1



John continues to use the cash flow from Handyman Hardware and Doe Laundromat to pay the
mortgage on his residence and to fund his family’s expenses, including college tuition and living expenses (and
car lease payments on BMWs) for the two adult children who still live with him and Joanne. Handyman and
Doe also continue to fund private school tuition for John Jr.’s children, as they had done prior to the bankruptcy
filing.

John’s exit strategy is to complete the condo projects and to market the condo units in the improving
real estate market; to persuade the lenders on those projects to accept a short payout and to take the payment
over time as the units are sold; and to restructure his obligations to the mezzanine lender, possibly giving them a
mortgage on assets of some of the other corporations. Ultimately, John settles with the lenders on the condo
projects and with the mezzanine lender, and files a plan which contemplates the payout of these obligations from
the sale of the condo units, and provides that the unit sales will be exempt from transfer or mortgage recording
tax under Section 1146 of the Bankruptcy Code. The plan pays provides for a payment of 25% to John’s
unsecured creditors.

1. Is John’s lawyer correct that foreclosure actions on the condominium properties are stayed by John’s
individual bankruptcy filing?

2. Is John required to make any disclosure concerning the assets and liabilities of the corporations in which he
has an interest? Can the corporations in which John has an interest be required to file operating reports?

3. Is there any restriction on the payment of expenses of John and his family members by Handyman
Hardware and Doe Laundromat, given that those two entities are not in bankruptcy? Do those payments
even have to be disclosed on John’s Schedule I and J or on his operating reports? Is there any restriction on
the transfer of funds or assets between the various corporate entities in which John has an interest? Is it
necessary to seek bankruptcy court approval in order for those entities to sell assets outside the ordinary
course of business or to borrow funds?

4. What are reasonable and necessary expenses which could be paid by John for his family members? For
example, is it a reasonable and necessary expense for John to pay (i) the BMW lease payment for John Jr.?,
(i) the son’s college tuition? -- does it make a difference if the costs are a lot or a little?, (iii) the driver for
John Jr. where John Jr. is severely handicapped?, and (iv) the costs of monthly landscaping? -- does it make
a difference if the costs are extraordinary (e.g., over $5,000/month)? Should a Court consider the prior
“standard of living” or “lifestyle” of an individual debtor vs. those of an average family of the same size?

5. Can the sale of the condo units contemplated by John’s reorganization plan, which are not property of the
estate, be exempted from transfer or mortgage recording tax under Section 1146? What about the
mortgages which are being given to the mezzanine lender on the real property owned by Hardware Realty
and Laundromat Realty (also not property of the estate)—can those mortgages be exempted from recording
tax? See In re T.H. Orlando, 391 F. 3d 1287 (11™ Cir 2004); In re Amsterdam Avenue Development
Associates, 103 B.R. 454 (Bankr. S.D.N.Y. 1989); In re Kerner Printing Co., 188 B.R. 121 (Bankr.
S.D.N.Y. 1995). What is the impact of the Supreme Court’s decision in Picadilly Cafeterias, 2008 US
Lexis 5025, on this question?

6. Does John’s plan proposal to pay 25% to unsecured creditors, while retaining the exempt equity in his
residence, violate the absolute priority rule?

1695935.1



Chapter 11 & High Net Worth
Individuals

Honorable Thomas J. Catliota (U.S. Bankr. D. Md)
Honorable Carla E. Craig (U.S. Bankr. ED.N.Y.)
Honorable Stephen S. Mitchell (U.S. Bankr. E.D. Va.)

Deborah H. Devan (Moderator)
Neuberger, Quinn, Gielen, Rubin & Gibber, P.A. (Baltimore)

Melanie L. Cyganowski (Facilitator)
Otterbourg, Steindler, Houston & Rosen, P.C. (NYC)
Former U.S. Bankruptcy Judge, E.D.N.Y.



The Story of John Doe

John Doe is an entrepreneur with ownership interests in several business
enterprises, including

100% interest -- Handyman Hardware Corp., which owns a chain of hardware stores

100% interest -- Hardware Realty Corp., which owns the real property out of which
Handyman operates its main store

100% interest in Doe Laundromat Corp., which operates a Laundromat in a residential
neighborhood

100% interest in Laundromat Realty Corp., which owns the building out of which the
Laundromat operates

50% interests in Waterfront Condo Corp. and Tower Condo Corp., each of which owns a
100 unit building in an up-and-coming neighborhood which is in the process of being
renovated and redeveloped as a condominium project.

The other 50% interest in these corporations is owned by John's son, John Jr.



The Story of John Doe Continues

- John lives with his wife

Joanne and their three

other children (ages 16,
19 and 22).

* Owns a house in a luxury
neighborhood -- valued
at $1,000,000,
encumbered by a
$500,000 mortgage.

- John and his wife own

the house as tenants by
the entirety.

- Joanhne has no

independent source of
income.



The Story of John Doe Continues

The buildings owned by Hardware Realty and Laundromat Realty
have been encumbered to finance John's investment with John
Jr. in the two condo projects.

Unfortunately, the collapse of the real estate market has hit
the condo projects hard.

Both are in default on their building loans; the redevelopment

work (though nearly complete) has ground to a halt; and both are
underwater.

The holders of the building loans on both of these projects have
begun foreclosure proceedings.



The Story of John Doe Continues

» John is barely keeping up with the mortgage
payments on the Hardware Realty and
Laundromat Realty buildings, but believes
there is substantial equity in those
properties.

- Handyman Hardware and Doe Laundromat
have historically been very profitable, and
though ftheir businesses too have felt the
effects of the recession, they still generate a
positive cash flow.



The Story of John Doe Continues

+ Other than approximately $100,000 in credit card

debt, John's obligations consist primarily of his

guaran’rees of the mor’égages onh the Eroper’rles ownhed
y Hardware Realty and Laundromat Realty.

+ He depends on the cash flow from Hcmd?/mcm

Hardware and Doe Laundromat to finance his [iving
expenses and to pay the mortgages on the Hardware
Realty and Laundromat Realty properties.

+ John has pledged his equity interests in the two
condo corporafions to a mezzanine lender which
provided additional funding for these two projects,
and these loans are also in default.



The Story of John Doe Continues

+ John files a Chapter 11 petition in bankruptcy court in
Brooklyn.

- His
disc

schedules and statement of financial affairs
ose his interests in the corporations, and his

credit card and guarantee obligations, but make no

disc
liabi

osure whatsoever concerning the assets or
ities of the corporations.

+ John claims an exemption in the residence he owns
jointly with Joanne.



The Story of John Doe Continues

- Citing Queenie v. Nygard, 321 F. 3d 282 (2d Cir.
2003), John's lawyer sends letters to the lenders to
Waterfront Condo and Tower Condo informing them
that their foreclosure actions are automatically
stayed by John's bankruptcy filing.

+ Except for these creditors, and the lenders fto
Hardware Realty and Laundromat Realty who hold
John's guarantee, none of the creditors of the
corporate entities in which John has an interest
receive notice of his bankruptcy filing.



The Story of John Doe Continues

+ John continues to use the cash flow from Handyman
Hardware ("Handyman") and Doe Laundromat ("Doe")
to pay the mortgage on his residence and to fund his
family's expenses, including college tuition and living
expenses (and car lease payments on BMWSs) for the
two adult children who still live with him and Joanne.

* Handyman and Doe also continue to fund private
school tuition for John Jr.s children, as they had
done prior to the bankruptcy filing.



The Story of John Doe Continues

John's exit strategy is

- to complete the condo projects and
to market the condo unifs in the

improving real estate market

- to persuade the lenders on those
projects to accept a short payout
and to take the payment over time as
the units are sold, and

- Yo restructure his obligations to the
mezzanine lender, possibly giving
them a mortgage on assets of some
of the other corporations.

Ultimately, John settles with the
lenders on the condo projects and
with the mezzanine lender.

John then files a plan which
contemplates the payout of
these obligations from the sale
of the condo units, and provides
that the unit sales will be
exempt from fransfer or
mortgage recording tax under
geg’non 1146 of the Bankruptcy
ode.

The plan pays gr'ovides for a
payment of 25% to John's
unsecured creditors.



Question # 1

Is John's lawyer correct that
foreclosure actions on the
condominium properties are stayed by
John's individual bankruptcy filing?



Question # 2

Is John required tfo make any
disclosure concerning the assets and
liabilities of the corporations in which
he has an interest?

Can the corporations in which John has
an interest be required to file
operating reports?



Question # 3

Is there any restriction on the payment of expenses of John
and his family members bK Handyman Hardware and Doe
Laundromat, given that those two entities are not in
bankruptcy?

Do those payments even have to be disclosed on John's
Schedule I and J or on his operating reports?

Is there any restriction on the transfer of funds or assets
be’rween)’rhe various corporate entities in which John has an
Interest:

Is it necessary to seek bankruptcy court approval in order for
those entities to sell assets outside the ordinary course of
business or to borrow funds?



Question # 4

What are reasonable and necessary expenses which could be
paid by John for his family members?

For example, is it a reasonable and necessary expense for
John to pay

(i) the BMW lease payment for John Jr.?,
(ii) the son's college tuition? -- does it make a difference if the
costs are a lot or a little?,

(iii) the driver for John Jr. where John Jr. is severely
handicapped?, and

(i\? the costs of monthly landscaping? -- does it make a
i fﬁ:)e?nce if the costs are extraordinary (e.g., over $5,000/
month):

Should a Court consider the prior "standard of living" or
“lifestyle” of an individual debtor vs. those of an average
family of the same size?



Question # 5

Can the sale of the condo units contemplated by John's
reorganization plan, which are not property of the estate, be

ﬁl‘e(l;r;p’red from transfer or mortgage recording tax under Section

What about the mortgages which are being given to the mezzanine
lender on the real “property owned b]}/ ardware Realty and
Laundromat Realty (also not property of the estate)—can those
mortgages be exempted from recording tax?

See In re T.H. Orlando, 391 F. 3d 1287 (11th Cir 2004); In re Amsterdam
Avenue Development Associates, 103 B.R. 454 'SBankr'. S.D.N.Y. 1989); In
re Kerner Printing Co., 188 B.R. 121 (Bankr. S.D.N.Y. 1995).

What is the impact of the Supreme Court's decision in Picadilly
Cafeterias, 2008 US Lexis 5025, on this question?



Question # 6

Does John's plan proposal to pay 25%
to unsecured creditors, while retaining
the exempt equity in his residence,
violate the absolute priority rule?





