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PRE-BAPCPA 2005

Cases:
1.

In re R & R Associates of Hampton, 402 F.3d 257, 268 (1st Cir. 2005) (Prior to
informing the bankruptcy court of facts, attorneys were duty-bound to exercise
reasonable care to verify those facts.)

In re Diaz, 2006 WL 2474822 (Bankr. S.D. Tex. Aug. 28, 2006) (“Counsel for a
debtor in a Chapter 13 case has a duty to supervise the debtor’s conduct for
compliance with the Bankruptcy Code, and must instruct the debtor on
appropriate conduct.”)

In re McDermitt, 2006 WL 1582390 (Bankr. D. Vt. May 30, 2006):

Depending on a debtor’s sophistication, he or she may
complete a first draft of the schedules independently, but the
debtor’s attorney still has the responsibility to ensure that the
schedules are complete and in compliance with the Federal
Bankruptcy Rules. Id. . . . The effective administration of a
bankruptcy case depends upon the debtor’s attorney guiding his or
her client toward the filing of complete and accurate schedules
within the prescribed time period. Regardless of the financial or
personal difficulties a debtor may be facing, the Bankruptcy Code
requires a debtor and his or her attorney to guarantee the schedules
that are filed are complete and accurate to the best of the debtor’s
knowledge.

United States v. Thomas, 342 B.R. 758, 760 (S.D. Tex. 2005) (“Although debtors
may consciously or unconsciously omit information that the law and their lawyers
require, once a lawyer discovers the facts, he must notify, amend, and otherwise
formally correct effects of the omission in a civil case.”)

Penn. Higher Educ. Assistance Agency v. Taylor, 334 B.R. 576, 582-83 (N.D.
Ohio 2005)

In re McKain, 325 B.R. 842, 849 (Bankr. D. Neb. 2005) (“A debtor’s
attorney . . . bears a significant degree of responsibility in assuring to the best

of his or her ability that the schedules are complete and accurate before they
are filed.”)

In re Bellows-Fairchild, 322 B.R. 675, 681 (Bankr. D. Or. 2005) (“Neither a
debtor nor his attorney is entitled to omit information or provide partial
information simply because, in their view, the information provided is sufficient
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to allow the trustee to determine the value of a debtor’s estate.”)
In re Nigeles, 301 B.R. 321, 325 (Bankr. N.D. Iowa 2003) (same)

In re Ptasinki, 290 B.R. 16, 26-27 (Bankr. W.D.N.Y. 2003) (“[N]otwithstanding
all of the financial and perhaps personal difficulties that a debtor may be
experiencing, the Bankruptcy Code expects that when debtors and their attorneys
are finalizing and signing their schedules, they will devote their full attention to
them in order to ensure that they are complete and accurate to the best of the
debtor’s knowledge and information.”)

In re Burnett, 2002 WL 32001418, *2 n.3 (Bankr. C.D. Ill. 2002) (“Both the
debtors and their attorneys are responsible for making sure that the schedules are
complete.”)

In re Kloubeck, 251 B.R. 861, 866 (Bankr. N.D. Iowa 2000) (“[C]ounsel for the
debtor in a Chapter 13 case has a duty to supervise the debtor’s conduct for
compliance with the Bankruptcy Code.”)

In re Robinson, 198 B.R. at 1017, 1024 (Bankr. N.D. Ga. 1996):

The duty of reasonable inquiry imposed upon an attorney requires
the attorney (1) to explain the requirement of full, complete,
accurate, and honest disclosure of all information required of a
debtor; (2) to ask probing and pertinent questions designed to elicit
full, complete, accurate, and honest disclosure of all information
required of a debtor; (3) to check the debtor’s responses in the
petition and Schedules to assure they are internally and externally
consistent; (4) to demand of the debtor full, complete, accurate,
and honest disclosure of all information required before the
attorney signs and files the petition; and (5) to seek relief from the
court in the event that the attorney learns that he or she may have
been misled by a debtor.

In re Armwood, 175 B.R. 779, 789 (Bankr. N.D. Ga. 1994) (same)

In re Matthews, 154 B.R. 673, 680 (Bankr. W.D. Tex. 1993) (“A debtor’s
attorney of course has a duty to make reasonable inquiry into the accuracy of the
Debtor’s petition before the Debtor signs the petition, statements and schedules. . .
. The attorney, as an officer of the court, owes a duty of integrity to the court
system.”)

In re Prudhomme, 152 B.R. 91, 114 (Bankr. W.D. La. 1993) (When awarding
fees the court should consider whether the schedules and pleadings are accurate,
complete, and professional.)

In re Huerta, 137 B.R. 356, 379 n.8 (Bankr. C.D. Cal. 1992) (“In my view, one of
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the principal, and perhaps most neglected duties of attorneys who represent
debtors, is to assist them with the “reasonable inquir[ies]” required of them before
they advise or instruct debtors to “sign” their petition, statements and schedules.
The client interview prior to the drafting and filing of the petition and schedules is
critical to assisting the debtor’s good faith.”)

In re Martinez, 22 B.R. 419, 421 (D.N.M. 1982) (“We would also remind the
debtors’ attorney that it is his duty as an officer of this court to take all possible
steps to assure himself that the information listed in his clients’ petition is
correct.”)

B. Other Authorities
4 Collier on Bankruptcy 4 521.03[3], page 521-10 (15th ed. Rev.2005)):

In the preparation of the schedules nothing should be taken for
granted. The attorney should carefully investigate the affairs of the debtor
and make certain that the attorney has all the information needed to
prepare full and complete schedules, for it is the duty of the debtor to
present intelligible and true schedules. Although, depending on the
sophistication of the debtor, it may be possible to have the debtor,
especially a business debtor, prepare a first draft of the schedules, the
attorney for the debtor has a responsibility to review [the] schedules to
ensure that they are complete and in compliance with the Code and the
Federal Rules of Bankruptcy Procedure.

IIL. POST-BAPCPA 2005

A. The Bankruptcy Code As Amended

1.

11 U.S.C. § 707(b)(4) provides:
* %k ok
(C) The signature of an attorney on a petition, pleading, or written
motion shall constitute a certification that the attorney has --
(i) performed a reasonable investigation into the circumstances
that gave rise to the petition, pleading, or written motion; and
(i1) determined that the petition, pleading, or written motion --
(I) 1s well grounded in fact; and
(IT) is warranted by existing law or a good faith argument for
the extension, modification, or reversal of existing law and
does not constitute an abuse under paragraph (1).
(D) The signature of an attorney on the petition shall constitute a
certification that the attorney has no knowledge after an inquiry
that the information in the schedules filed with such petition is
incorrect.

The “Debt Relief Agency” provisions also address the responsibilities of the
debtor’s attorney regarding the disclosure of assets.
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a. The Debtor’s Attorney Must Warn the Debtor That:

(1) “. .. a person who knowingly and fraudulently conceals assets . . . in
connection with a case under this title shall be subject to fine,
imprisonment, or both . . .” Section 342(b)(2)(A)

(2) “. .. all information supplied by a debtor in connection with a case under
this title is subject to examination by the Attorney General.” Section
342(b)(2)(B)

3) “. .. all information that the assisted person is required to provide with a

petition and thereafter during a case under this title is required to be
complete, accurate, and truthful . . .” Section 527(a)(2)(A)(iv)

(4) “...all assets . . . are required to be completely and accurately disclosed
in the documents filed to commence the case . . .” Section 527(a)(2)(B)

(%) “. .. information that an assisted person provides during their case may be
audited pursuant to this title, and that failure to provide such information
may result in dismissal of the case under this title or other sanction,
including a criminal sanction.” Section 527(a)(2)(D)

b. Statutory Ethical Standards:

(1) “A debt relief agency shall not . . . counsel or advise any assisted person . .
. to make a statement in a document filed in a case or proceeding under
this title, that is untrue and misleading, or that upon the exercise of
reasonable care, should have been known by such agency to be untrue or
misleading.” Section 526(a)(2)

(2) “A debt relief agency . . . shall provide each assisted person . . . reasonably
sufficient information . . . on how to provide all the information the
assisted person is required to provide under this title pursuant to section
521.” Section 527(c)

In addition, BAPCPA § 319 expresses the “sense of Congress” that Federal Rule
of Bankruptcy Procedure 9011 should be modified to include the requirement that
all documents, including schedules, whether signed or unsigned, that are
submitted to the court or to a trustee by a debtor who is acting pro se or who is
represented by an attorney should not be submitted until the debtor, and where
represented, the debtor’s attorney, have made “reasonable inquiry to verify that
the information contained in such document is--(1) well grounded in fact; and (2)
warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law.”

In re Unruh, 2008 WL 341465 (5th Cir 2008):

107
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For purposes of denying an amended exemption, bad faith may be shown by a
gross and deliberate understatement of the value of an asset, made in an attempt to
deceive creditors or the bankruptcy court. See also In re Hannigan, 409 F.3d 480,
484 (1st Cir.2005) (affirming a finding of bad faith where debtor had intentionally
undervalued property by listing value for only one of two parcels); In re Bauer,
298 B.R. 353, 356 (8th Cir.BAP2003) (affirming a finding of bad faith where
debtors substantially undervalued their home in schedules).

In re McLain, 2008 WL 274403 (5th Cir 2008):

Chapter 7 debtors who allegedly failed to disclose funds on hand when
bankruptcy petition was filed and then used funds, or portion of funds, to make
first premium payment on life insurance policy could not belatedly claim
undisclosed funds as exempt, to prevent trustee from reaching policy proceeds for
benefit of estate.

In re McKain, 325 B.R. 842, 851 (Bankr. D. Neb. 2005):

Both the debtor and her attorney share the responsibility for the current
situation. They each had a duty to make sure the schedules and statement
of financial affairs were correct, and they each dropped the ball. This
issue takes on even greater significance in light of the Bankruptcy Abuse
Prevention & Consumer Protection Act of 2005, most of which takes
effect in October 2005. Under the provisions of the new law, counsel’s
signature on a petition constitutes a certification that the attorney has no
knowledge, after an inquiry, that the information in the schedules filed
with the petition is incorrect. 11 U.S.C. § 707(b)(4)(D). Attorneys may
be subject to assessment of a civil penalty for signing a document without
conducting a reasonable inquiry into the underlying facts. § 707(b)(4)(B).
% sk o3k
Those who file bankruptcy petitions and schedules for debtors are
reminded of their duty to ensure that accurate, complete, and reliable
information is contained in those documents and is promptly provided to
the case trustee if changes occur after filing.

In re Gutierrez, 356 B.R. 496 (Bankr. N.D. Cal. 2006) (attorney violated
provision of the BAPCPA by failing, within three days after meeting with debtor-
client to discuss possibility of filing bankruptcy petition, to provide debtor-client

with Bankruptcy Truthfulness Notice.” Accordingly, disgorgement of fees was
ordered.)

In re Gordon, 2008 WL 2901583 at *3 (Bankr. D>Md. 2008) (The debtor’s
attorney has a duty “that the [debtor’s] papers were to the best of Counsel’s
knowledge, information and belief formed after an inquiry reasonable under the
circumstances.”).

In re Light, 357 B.R. 23 (Bankr. N.D.N.Y 2006) (The debtor’s attorney has a duty
to review the documents with the client before they become a part off the public
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record.).

7. In re Robertson, 370 B.R. 804, 809 n.8 (Bankr. D. Minn. 2007):
[D]ebtors’ counsel are to exercise significant care as to the completeness and
accuracy of all recitations on their clients' schedules, after they have made a
factual investigation and legal evaluation that conforms to the standards
applicable to any attorney filing a pleading, motion, or other document in a
federal court. The content of a debtor's petition and schedules is relied on, and
should have the quality to merit that reliance.

C. Other Authorities
1. The Ad Hoc Committee on Bankruptcy Court Structure and Insolvency Processes,
Task Force on Attorney Discipline, ABA Section of Business Law, Attorney
Liability Under Section 707(b)(4) of the Bankruptcy Abuse Prevention And
Consumer Protection Act of 2005, 61 Bus. Law 697 (February 2006)

§ 3. § 707(b)(4)(C)§ 3.1 “Reasonable Investigation”
Recommendations

As a standard, “reasonable investigation” should be governed
by the case law interpreting and applying the “reasonable inquiry”
standard under Rule 9011.

Attorneys should be able to rely on case law that allows time
constraints to be taken into account.

The reasonableness of the attorney’s inquiry should not be
analyzed with the benefit of hindsight; rather, the analysis should,
as under Rule 9011, focus on the attorney’s inquiry at the time that
the inquiry was made.

Attorneys should verify information supplied by the debtor if
such verification may be accomplished with a reasonable
expenditure of time and expense and, in the attorney’s professional
judgment, the information provided by the client is inconsistent or
contains other indications of inaccuracy.

Attorneys should be able to rely upon documents prepared by
third parties in the scope of their employment, including tax
returns, credit and title reports, child support enforcement agency
statements, or information from the debtor’s pre-petition credit
counseling agency.

Unless and until the courts articulate new standards for §
707(b)(3)’s good faith requirement, attorneys should be able to rely
on case law developed under § 707(a), specifically those cases
interpreting and applying the “bad faith” and “totality of the
circumstances” tests.

“The duty of reasonable inquiry imposed upon an attorney by
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Rule 11 and by virtue of the attorney’s status as an officer of the
court owing a duty to the integrity of the system requires that the
attorney (1) explain the requirement of full, complete, accurate,
and honest disclosure of all information required of a debtor; (2)
ask probing and pertinent questions designed to elicit full,
complete, accurate, and honest disclosure of all information
required of a debtor; (3) check the debtor’s responses in the
petition and Schedules to assure they are internally and externally
consistent; (4) demand of the debtor full, complete, accurate, and
honest disclosure of all information required before the attorney
signs and files the petition; and (5) seek relief from the court in the
event that the attorney learns that he or she may have been misled
by a debtor.” In re Robinson, 198 B.R. 1017, 1024 (Bankr. N.D.
Ga.1996); In re Armwood, 175 B.R. 779, 789 (Bankr. N.D. Ga.
1994); In re Matthews, 154 B.R. 673, 680 (Bankr. W.D. Tex.
1993). See In re Huerta, 137 B.R. 356, 379 n.8 (Bankr. C.D. Cal.
1992). Another court explained: Litigation lawyers have a broad
responsibility under Rule 11 and the Code of Professional
Responsibility (now the Model Rules of Professional Conduct): to
confer with the client about the facts -- and not to accept the
client’s version on faith, but to probe the client in that respect
(‘reasonable inquiry’); to do the lawyers’ homework on the law;
and then to counsel the client about just which claims the law
reasonably supports in terms of the facts the lawyers’ proper
investigation has disclosed. That often involves counseling the
client -- sometimes against the tide of the client’s displeasure -- as
to how best to vindicate the client’s interests without abusing
another’s. In some instances that may involve advising a client not
to pursue a claim or a theory of recovery that in a technical sense
(of surviving a Rule 12(b)(6) motion) might perhaps go forward,
but by rights should not.).Fleming Sales Co., Inc. v. Bailey, 611 F.
Supp. 507, 519 (N.D. I11. 1985).
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Undisclosed Assets
in Chapter 7 Cases

How are we doing?

The Responsibility of Debtor’s
Attorney Regarding Schedules
(Pre-BAPCPA)
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The Responsibility of Debtor’s
Attorney Regarding Schedules
(Pre-BAPCPA)

* In re McDermitt:

» “Regardless of the financial or personal
difficulties a debtor may be facing, the
Bankruptcy Code requires a debtor and his
or her attorney to guarantee the schedules
that are filed are complete and accurate to
the best of the debtor’s knowledge.”

The Responsibility of Debtor’s
Attorney Regarding Schedules
(Pre-BAPCPA)

* In re McKain :

« “A debtor’s attorney . . . bears a significant
degree of responsibility in assuring to the
best of his or her ability that the schedules
are complete and accurate before they are
filed.”
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The Responsibility of Debtor’s
Attorney Regarding Schedules
(Pre-BAPCPA)

* In re Bellows-Fairchild:

* “Neither a debtor nor his attorney is entitled
to omit information or provide partial
information simply because, in their view,
the information provided is sufficient to
allow the trustee to determine the value of
a debtor’s estate.”

The Responsibility of Debtor’s
Attorney Regarding Schedules
(Pre-BAPCPA)

* In re Robinson:

* “The duty of reasonable inquiry imposed
upon an attorney requires the attorney . . .
(2) to ask probing and pertinent questions
designed to elicit full, complete, accurate,
and honest disclosure of all information
required of a debtor; . . .”
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1999 Study

Every asset case closed January-June,
1999 (103)

38% of administered assets were not
disclosed in initial papers (51 of 133)

41% of asset cases had undisclosed
assets (42 of 103)

BAPCPA's Response

» Warning, WARNING, WARNING!!! Six
new warnings!!! (Notices)

* 2 Honesty Warnings
* 2 Audit Warnings

» 2 Consequence Warnings
* Three new requirements

 Enforcement
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Section 527(a)(2)(A)
Honesty Warning 1

‘... all information that the assisted person
is required to provide with a petition and
thereafter during a case under this title is
required to be complete, accurate, and

truthful . . .”

Section 527(a)(2)(B)
Honesty Warning 2

“...all assets . .. are required to be
completely and accurately disclosed in the
documents filed to commence the case . . .”
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Section 342(b)(2)(B)
Audit Warning 1

“. .. all information supplied by a debtor in
connection with a case under this title is
subject to examination by the Attorney

GGeneral ”
A AV B A R @ | N

Section 527(a)(2)(D)
Audit Warning 2
Consequence Warning 1

“. . . information that an assisted person
provides during their case may be audited
pursuant to this title, and that failure to
provide such information may result in

dismissal of the case under this title or other

sanction, including a criminal sanction.”
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Section 342(b)(2)(A)
Consequence Warning 2

“. .. aperson who knowingly and
fraudulently conceals assets . . . in
connection with a case under this title shall

Section 526(a)(2)
Required Ethical Standard

“A debt relief agency shall not . . . counsel or
advise any assisted person . . . to make a
statement in a document filed in a case or
proceeding under this title, that is untrue and
misleading, or that upon the exercise of
reasonable care, should have been known
by such agency to be untrue or misleading.”
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Section 527(c)
Required Advice

“A debt relief agency . . . shall provide each
assisted person . . . reasonably sufficient
information . . . on how to provide all the
information the assisted person is required to

provide under this title pursuant to section
521.7

Section 707(b)(4)(D)
Required Responsibility

“The signature of an attorney on the petition
shall constitute a certification that the
attorney has no knowledge after an inquiry
that the information in the schedules filed
with such petition is incorrect.”
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The Responsibility of Debtor’s
Attorney Regarding Schedules
(Post-BAPCPA)

* In re Robertson:

» “[D]ebtors’ counsel are to exercise
significant care as to the completeness and

accuracy of all recitations on their clients'
schedules, after they have made a factual
investigation and legal evaluation that
conforms to the standards applicable to any
attorney filing a pleading, motion, or other

document in a federal court.”

Scope of New Study

Twelve judicial districts

Every asset case filed during one year
after BAPCPA (10/17/05-10/16/06 ) (1,553
cases) (No sampling)

Assets administered through 12 months
ago (2,242 assets)

Evident in ECF
Individuals only
Not converted cases
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Methodology of Study

« Using ECF:

» |dentified asset cases
* Found the assets administered in those cases

» Determined whether each administered asset
was disclosed in debtor’s initial papers

* Did not examine amendments

Methodology of Study

* For each administered asset, recorded
each asset, proceeds and whether
disclosed or undisclosed

» For each asset case, recorded filing date,
case number (location), trustee, final
report

127
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Disclaimer

* These are preliminary results!

* No statistician was involved.

Limitations of Study

» The study only identifies assets that
trustees discovered and administered. It
does not identify:

» Assets that are undiscovered.

» Assets that are discovered but abandoned.

» The study estimates undiscovered
assets.

123



124

2010 Northeast Consumer Winter Forum

Limitations of Study

» The study does not i
for nondisclosure:

* Fraud?

* Neglect?

* Incompetence?

» Forgot?

Limitations of Study

* The study does not investigate the
reasons for the statistical variations
among districts.

» These likely result from variations in
local legal culture, including:
* Different exemption schemes
 Varying levels of judicial tolerance
 Variations in trustee practices
 Variations in attorney practices
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Comparing Study Districts

Undisclosed Assets

Comparing Study Districts

Cases with Undisclosed Assets

Wnosno. [ %
Newteco | am
Wssowiep, [ %
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Comparing Mass
Court Locations
Undisclosed Assets

15 of 85 15 of 49
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Results of All Study Districts

* 31% of assets were undisclosed
(701 of 2,242)

* 38% of asset cases
undisclosed assets

Comparing Pre- And Post-BAPCPA

ED Michigan - Detroit

- 1999 Study | Current Study
Undisclosed 38% 38%
Assets
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Proceeds
—m-m-m-

QR4 ORA CoO EEE 172
IUUI\J\JU YO, VvV, 1TV

ilinois ND | 1,020,646 | 86,311,306 | 57,331,952
Massachusetts | $510,211 | $2,385.372 | $2.904,583 |
Michigan ED | $260,763 | 5,104,171 | $7.854,934
Michigan WD | $313,045 [ $2,601.217 | $3,205,162
New Mexico | §316,080 ] $681.221 | 5957310
New York SD , $5,141,644 $5,554,624

Proceeds - % Undisclosed

Georgia ND 7%
lllinois ND 14%
Massachusetts 18%
Michigan ED 34%
Michigan WD 10%
Missouri ED 33%
New Mexico 32%
New York SD 7%
North Carolina EI 5%
Oregon 16%
Pennsylvania WD 27%
Texas ND 10%
TOTALS 16%
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Assets — 12 Study Districts

[ UA | DA ] Usb | %UA |
Aocownt | ot | o | qor | %
1

t6 |
___
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wma [ 1+ T 008 [ 9 | M% |
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__
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___
Eﬁ_—_
TaxRefund [ 197 | 8 [ 277 | 71% |

| 66 | 85

Assets — Mass.

I

BusinessAssets | 1 [ 6 | 7 ] 14% |
Cash [ o [ o [ o | - ]

ContrectClaim [ 0 [ 4 [ 4 [ 0% |

DamageClam | 1 [ 1 | 2 | 5% |

[FraudulentTransfer | 3 [ 6 [ 9 | 33% |

-___

o o [ o

R T———T——
Wehsuance | 0| 2 | 2 | 0% |
[Personal Propety | 1|3 | 4 | 2% |
Preference s I S
RearaienPropsrty 0|7 7| —o%
Sk [ 2 | 4 [ 6 | % |
TaxRewnd | 7 [ 2 | o | 7% |
Vehicle | 3 | s | 4 | 1% |
Wages | 0 | o0 | o0 | - |
727 Sefflement | 0| 0 | 0 | - |
Sum | w0 | doa |t | _w% ]

nsurance Claim
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Extrapolating Undisclosed
Assets to All Districts

- Actual for 12 Study Districts:
- Undisclosed Assets = 701
* Proceeds of Undisclosed Assets = $7,654,730

* Average Proceeds Per Undisclosed Asset =
$10,920

- Estimated for 91 Districts:
- Undisclosed Assets = 5316
* Proceeds of Undisclosed Assets = $58,048,368

Can Undiscovered Assets Be
Estimated?
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Percent Undisclosed Assets
by Trustee — E.D. Mi.

Trustee %U A |Trustee %UA
Stevenson
Average | 56% | [ |

Percent Undisclosed Assets by

Trustee — Mass.

e ww [ o | o |
IR N N RS
o [ o [ o |
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o mw v o]
o ww [ v o]
e [ x|
I 2 S I 2 RS
R B B




137

2010 Northeast Consumer Winter Forum

Percent of Undisclosed Assets
Administered by Top 50% Trustees

Missouri ED

Estimating Undiscovered
Assets — 12 Study Districts

Total Undisclosed Assets = 701

Undisclosed Assets Found by Top Half
Trustees = 575 (82%)

Potential Undisclosed Assets for All Trustees
2x575=1150

Potential Undiscovered Assets = 449
(1150-701)
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Estimating Undiscovered
Assets — 12 Study Districts

* Potential Undisclosed Assets = 1,150
(vs. 701) (64% increase)

» Average Proceeds Per Undisclosed
Asset = $10,920

* Value of Potential Undisclosed Assets =
$12,557,688 (vs. $7,654,730)

Estimating Proceeds from
Undiscovered Assets
91 Districts

* Potential Undisclosed Assets = 8,721
(vs. 5,316)

* Additional Potential Undisclosed Assets
= 3,405 (8,721 - 5,316)

* Value of Potential Undisclosed Assets =
$95,229,135 (vs. $58,048,368)

133
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Comparing Study Districts
Assets < $5000

Oregon
Michigan W.D.

North Carolina E.D.

Michigan E.D.
Massachusetts

New York S.D.

Georgia N.D.

A Correlation?

@ Oregon

WD Mie¢
ED Mo®
ND TEX‘NM
ED NCe

Mass¥ o eEDMI

WD Pa
®SD NY

ND G
a‘ND 1l

Percent Assets < $5000

T T T T T T T T T T —

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Percent Undisclosed Assets
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Questions

« Why was ther
disclosure in
BAPCPA?

* Is a 31% rate of non-disclosure (38%
of cases) acceptable?

 If not, what more can be done to
improve it?

What Can We Do?

* Rewrite the forms

» Reverse the burden of proof on
objections to discharge and objections
to exemptions for undisclosed asset

* Report all undisclosed assets

135
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E.D. Mi. Local Rule 2015-1

“If a trustee discovers an asset that the

failed to disclose and the trustee’s discovery of
the asset occurs after the debtor has testified
at the meeting of creditors that the schedules
are accurate, then the trustee shall, as
promptly as practicable after the discovery, file
a completed form ‘Trustee’s Report of
Undisclosed Asset,” available on the court’s
website.”

DOXALD T, CATHEY
el LORNA M. CATHEY,
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Dats

TAMSTEES REFOAT OF UNDISCLOSED ASSET
Purscant to ED. Mich, LB the trust iy vty that the truabes
dinnescarad tha fulloming savebs shar tha debtar tesbied st the masting of rradibary thak the

Behadulas are secur

10N
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APPENDIX C SECTION 341{a} MEETING OF CREDITORS Page 1of3

REQUIRED STATEMENTS/QU ES‘I’II‘.}HSL‘:l

1. State vaur name and current address for the recard.
Z, Please provide your picture ID ard Social Security numtber card for review.
a. If the documents are in agreament with the * 341(a) meating notice, a suggested statemeant For

the recerd is:

AT have viewed the original Stake of _ drivers license (or other typa of original photo 10 and
griginal Sorial Security card {or other original document used for proof} and they match the name and
Sockal Security nurmber an the ' 341{a} mecling notice. @

B. if the dacuments are not in agroement with the * 341(a) meeking notlce, a suggested statement
for the record is:

Al have viewed the griginal Seclal Security card {of other original document used for prao) andg the
number does nat match the number on the * 341fa) meeting notice. I have instructed the debtor (or
debtor=s counsel} to submit to the court an amended verified statement by [date], with notice of the
correct number to all creditors, the United States Trustee, and the trustee; and to file with the court a
redacied copy of the notice, showing oniy Lhe last four digits of the Soclal Security number, and a
cerlificate of service. @

c. When the documents do not mateh the petition, the trustes shall attempt to ascertaln why and
shall report the matter to the United States Truskee.

d. if the debtor did not bring proof of identity and Secial Security rumber, the brustee shall
determine why.

3. Did vou sign the patition, schedulas, stalements, and related decuments and is the signature your own? Did
you read the pelition, schadules, statements, and related documents before you stgned them?

4. Are you personally familiar with the information contained in the petition, schedules, statements and related
documents? To the best of your knowledge, is the infarmation contained in the petiion, schedutes, statements, and
related documents true and correct? Arc there any errors or omissions ko bring to my attention at this ime?

5 Are all of your assets identifted on the schiedutes? Have you listed all of your creditors on the schedules?

G Have you previously filed bankruptcy? (If so, the trustes must ablain the case number and the discharge
information to determine the debtor{s) discharge cligibility.)

7. Wwhat is the address of your current employer?
B, is the copy of the tax return you provided a true copy of the mosl recent Lax reburn you filed?
4. Do you have a domestic support obligation? To whom? Please provide the claimant=s address and telephone

rumber, but do not state it on the record.  Arg you current on your post-petition domestic support ocbligatlons?
1. Have yeu filed all required tax returns for the past four years?
SAMPLE SENMERAL QUESTIONS

{To ke asked when desmed appropriate.} ] 3 9
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APPENDIX C SECTION 341(a) MELTING OF CREDITORS Page 2 of 3

1. Do you own or hawe any interest whatsoever in any real estate?

If owned: When td you purchase the property? How moch did the property cost? ‘What are the mortgages
encumbering it? What do you estimate the present value of the property to be? I3 that the whote valua or your
share? How dld vou artive at that value?

P oenting: Have you ever owned the preperty in which you live andfor is 1ts awner in any way related to yau?

2. Hawe you made any transfers of any proporty or given any eropermy away within the last one year pericd (ar
such langer perind as applicabie under state law)?

M yes: what did you transfer? To whom was it transferrgd? What did you receive In exchange? What
did yvou do with the funds?

3 Does anyong hald property balonglng fo you?
If yas: Who holds the property and what is it7? What 15 ts value?
4, Do you have a clatm agalnst anyone or any business?
If there are large medical dehls, are the medical bills from Injury?
Are you the plalntiff In any lawsult?

what i5 (he status of each case and wha % representing you?

5.Are you entitied o life Insurance proceeds or an inhertance as a result of someone’s death?

If yes: Please explain the details.

IF you become 3 benefctary of anyone's estate within six manths of the date your bankruplcy petitlon
was filed, the truslee must be adyised within ten days through your counse! of the nature and extont of
the property you will receive. FREF 1007{h)

&, Does anyofe OwWe you monsy?

If yes: Is the money colfectible? Why haven't you collected it? Who owes the money and where are

they?
7. Hawe you made any large paymenks, over $&00, to anyone in the past year?
g. were fedoral incpme tax retums fled on a2 thnely basis? When was the last relorn Med?

Do you have copics of Lhe federal income tax retums? At the time of the ling of vour petition, were yau
entilled to a tax refund from the federal or stale gevarnment ?

if yas! Inquire os to amounts,
9, Do wou have a bartk account, elther ckecking of savings?

IFyes: In what harks and what were the balances as of the date you fAled your petitwon?
10. when you filad wour petition, did yau hgwve:

a. any ¢ash on hand?
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APPENDIX C SECTION 341{a} MEETING OF CREDMTORS Page 3 of 3
b any .S, savings bonds?
c. any other stocks or bonds?
a. any certificates of deposit?
e. a sale deposit box in your name or in anyone elsa's hame?
11. Do wou twp an aobormobila?

I yes: Whal is the year, make, and value? Do you owe any mongy onit? Isit insured?
t2. Are you the owner of any cash value llfe insurance policies?

If yes: State the name of the company, face amount of the policy, cash surrender value, if any, and the
beneficlaries.

13. Do you have any winnming lotkery tickets?

14. Bo you apbicpate that you might realize any property, cash or otherwise, as a result of a diverce or separation
proceading?

i5. Have you been epgaged in any husiness durltg the last six years?

if yes: Where and when? What happened o the assets of the business?

1
[1] These statementsfquestions are required, The trustee shall ensure the dabtor answers the substance of each of
the guestions an the record. The mustee may exercise discretion ahd judgment In varying the warding of the
statements/questions, If the substance of the questions is coverad,
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SATISFYING THE REQUIREMENT OF FULL
DISCLOSURE OF ASSETS IN A CHAPTER 7 CASE -
A CHECKLIST FOR DEBTOR’S COUNSEL

L REAL PROPERTY

Provide all evidence of debtor’s current ownership interest of real property,
including property in which the debtor may be a co-owner, life tenant, remainderman or beneficiary
under a real estate trust.' Although the prospective debtor may not believe they have an ownership
interest in the parental property, a good practice may be to ask the debtor where the parents live,
and then check the real estate records for that county.

Provide documentation regarding all real estate transferred by the debtor within four
years of the bankruptcy filing. In the event the debtor is divorced, provide the separation agreement
to determine whether the debtor retains any right to proceeds in the event of a future sale of the
property.

Disclose all interests in real estate held by non-debtor insiders with respect to which

the debtor receives any direct or indirect benefit, including use or occupancy, income, etc.

Representative Examples of Cases Involving Undisclosed Real Estate Assets:

1) Debtor held an interest in a vacation home that she inherited from her late husband,
who owned the house as a tenant-in-common with his siblings. House was originally owned by
husband’s parents, who transferred property to children as estate planning measure. Result:
Recovery of $43,000 for benefit of estate.

2) Debtor’s mother transferred ownership of her residence to the debtor and his
brother, subject to a life estate, without the debtor’s knowledge. Result: Recovery of $83,500 for

estate.

Note that often the failure to disclose an interest in real estate is unintentional, as the debtor may not even be
aware of the ownership interest. Counsel should ensure that debtors make due inquiry of non-debtor spouses, parents,
and siblings as to any interests in real property they may exist as of the petition date.

2
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3) Debtor did not list any ownership interests in real estate in bankruptcy schedules.
Shortly before the petition date, the debtor’s spouse commenced a divorce action. Approximately
six months after the petition date, the debtor entered into an agreement in the divorce action that
would have entitled him to a 50% share of the proceeds of real estate (the former marital home)
held in wife’s name. Result: Recovery of $22,000 for estate.

4) Debtor transferred interest in residence to children, reserving for himself a life estate
interest in the property. Debtor failed to disclose that prior to the petition date a state court had
determined the transfer to be a fraudulent conveyance and ordered transferees to re-convey the
property to the debtor. Result: Recovery of $683,000 for estate.

5) Debtor failed to list any ownership interests in real estate in bankruptcy schedules.
Based upon information from a former business partner, trustee identified raw land in Idaho titled
in Debtor’s name. Result: Recovery of $29,000 for estate.

6) Debtor failed to list ownership interest in parcel of land subject to tax taking as of
petition date. Debtor redeemed property post-petition. Result: Recovery of $15,000 for estate.

7) Debtor failed to list ownership interest in real estate (and various items of personal
property) in bankruptcy schedules. After the case was commenced, the Debtor became involved in
a divorce proceeding in Nova Scotia where he filed an affidavit detailing property holdings he held
there. Debtor’s spouse learned he filed for bankruptcy in Massachusetts, and then shared the
affidavit with the Office of the U.S. Trustee here. Result: Recovery of real estate and other assets in
Canada worth over $500,000, denial of the Debtor’s discharge, and prosecution for bankruptcy
fraud.

8) Debtor failed to list existence of a legal action in which he sought a mechanic’s lien

on real estate owned by another party. Result: Recovery of approximately $10,000 for estate.

1I. PERSONAL PROPERTY
A. Tangible Personal Property

Obtain and be prepared to provide documentation (bills of sale, insurance binders,
appraisals, etc.) regarding debtor’s ownership interest in any tangible personal property having a

value in excess of $1,000, including automobiles, boats, ATV, jet skis, artwork, jewelry, etc.

145



146

2010 Northeast Consumer Winter Forum

Disclose and provide explanation of basis of ownership status regarding any tangible
personal property owned individually by non-debtor insiders, in particular assets acquired by non-

debtor spouses during course of marriage.

Representative Examples of Cases Involving Undisclosed Tangible Personal Property:

1) Motor Vehicles:

a) Debtor failed to disclose interest in automobile transferred to non-debtor spouse
prior to petition date. The spouse used the vehicle as a trade-in toward the purchase of a new
automobile, which was then registered in spouse’s name, individually. Result: Recovery of $7,500
for benefit of estate.

b) Debtor failed to list ownership of any vehicles. Upon investigation, trustee found
that non-debtor spouse held title to multiple vehicles, including vehicle primarily used by debtor.
Other than the vehicles, the debtor and his spouse did not maintain separate financial accounts or
assets. Trustee determined that debtor held equitable interest in vehicle. Result: Recovery of
$11,000 for estate.

¢) Debtor (same one as above with Nova Scotia real estate) failed to disclose vintage
Corvette, construction equipment, and over $60,000 in cash hidden in various compartments in a
recreational vehicle. Result: Recovery of Corvette and equipment for estate and one half of the
value of the RV and the hidden cash (the other half being kept by U.S. Customs as a result of the
Debtor failing to disclose the movement of more than $10,000 in cash into the United States).

2) Recreation Vehicles:

Debtors failed to disclose ownership interest in two All Terrain Vehicles. A review
of bank records uncovered purchase of ATVs. Result: Recovery of $6,000 for estate.
3) Boats:
Debtor failed to disclose ownership interest in boat. An asset search by United
States Trustee revealed a 20 foot boat registered in name of the debtor. Result: Recovery of $4,500

for estate.
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4) Equipment:

a) Commercial debtors failed to disclose interest in construction equipment. Result:
Recoveries of $15,000 and $10,000 for estates (separate cases).
b) Individual debtor failed to disclose interest in manufacturing equipment. Result:

Recovery of $15,000 for estate.

B. Intangible Personal Property

Provide all available documentation regarding debtor’s interest in intangible personal
property, including accounts, utility, insurance and tax refunds, and potential causes of action,
including personal injury claims.

With respect to bank accounts, confirm amounts on deposit and review pre-petition
transfers for the one year period prior to the bankruptcy filing. Disclose all payments made outside
the ordinary course of business where required in the Stazement Of Financial Affairs. Regarding life

insurance policies, provide evidence of ownership, beneficiaries, death benefit and cash value of all

policies.

Representative Examples of Cases Involving Undisclosed Intangible Personal Property:

1) Debtor failed to disclose employment discrimination claim. Result: recovery of
$50,000 for benefit of estate.

2) Debtor failed to disclose personal injury claim against Catholic Church. Result:
recovery of $107,000 for benefit of estate.

3) Debtor failed to disclose personal injury claim against the City of Boston and
individual police officers. Debtor commenced lawsuit on account of claims within 30 days of case
closing. Result: Recovery for estate: $37,000.

4) Debtor failed to disclose personal injury claim as well as pending insurance
recovery claim for loss of personal property. Result: Recovery for estate: $19,600.

5) Debtor failed to disclose personal injury claim against City of Somerville. Result:

recovery of $55,000 for benefit of estate.
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6) Commercial merchant debtor failed to disclose status as class action claimant in
lawsuit involving overcharges of VISA and Mastercharge credit card fees. Result: Receive of
$65,500 for benefit of estate.

7) Commercial debtors failed to disclose status as class action claimants in lawsuit
involving overcharges for gasoline deliveries Result: $186,600 and $46,700 for benefit of estate
(separate cases involving same litigation).

8 Commercial debtors failed to disclose potential claims against officers and
directors. Result: Recoveries of $2,500,000 and $435,000 (separate cases and lawsuits).

9) Commercial debtor failed to disclose claim against Citibank for allowing
unauthorized withdrawal of funds. Result: Recovery of $45,700 for benefit of estate.

10) Commercial debtor failed to disclose estate’s interest in liquor license.
Following closure of case, debtor attempted to convey asset to third party. Result: Recovery for
estate of $220,000.

11) Debtor failed to disclose estate’s interest in promissory note resulting from sale
of commercial business and property. Result: Recovery for estate of $208,000.

12) Commercial debtor failed to disclose estate’s ownership interest in whole life
insurance policies on debtor’s principal. Result: Recovery for estate of $9,900.

13) Tax Refunds: Recoveries for numerous undisclosed federal and state tax
refunds have ranged from $168 to more than $70,000.

14) Bank Accounts: Recoveries for numerous undisclosed (or under-disclosed bank
accounts) have ranged from $500 to more than $10,000.

15) Insurance Refunds: Recoveries for undisclosed workers’ compensation or

general liability insurance refunds have ranged from $200 to more than $14,000 per policy.

111. MISCELLANEOUS

A. Fraudulent and Preferential Transfers — Review bank statements and check registers

for at least 3 months prior to the bankruptcy filing to identify larger payments to creditors. Also,

review credit card statements going back several months to look for balance transfers which may
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constitute preferential transfers. Disclose unusual transfers where appropriate on debtor’s
schedules and/or Statement of Financial Affairs.

B. Closely Held Businesses — Check public records concerning connection between debtor

and corporations or other business entities. In one case, a Debtor failed to list ownership of
corporation in which she owned 100% of the stock, and which had as its only asset a single parcel of
real estate that had over $50,000 of equity. Result: Recovery of that equity for the bankruptcy estate

and denial of discharge.
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Inconsistencies Discovered by Judge Rhodes in his
1998 Empirical Study of Consumer Bankruptcy Filings

Ann Brennan, Esq.
Stephen E. Shamban Law Offices, P.C.
PO Box 850973
222 Forbes Road, Ste. 208
Braintree, MA 02185
ann_shambanlaw(@yahoo.com

54% of married debtors did not state whether the property listed on Schedule A &
B were owned by either husband, wife, joint or was community property.

- Importance of determining and labeling ownership interest for the purpose of allocating
the automobile and general exemptions.

81% of debtors paying rent disclosed no security deposit.

- Make sure you ask client if there is a security deposit.

85% of renting debtors did not disclose a lease.

- Do you have to identify the landlord?

- Do you have to give them notice?

- Can the landlord refuse to renew because of the bankruptcy?

73% of Debtors who show an expense for life insurance disclosed no life insurance.

- Term/Whole life, loans against policy?

54% of debtors who disclosed pension income, expense or union dues did not list a
pension as an asset.

16% of debtors who filed joint petitions did not identify whether each debt was
husband, wife or joint.

- Important to identify the % distribution of debt between the spouses, may be not in the
best interest for both to file.

83% of debtor’s with business income or expenses failed to attach detailed statement
of income and expense.

- What type of statement should you use?
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21% of debtors who stated an intent to reaffirm secured debt did not include it in
budget.

14% of all Chapter 7 debtors did not address all their secured debt in their
Statement of Intentions.

- Do you include real estate mortgage?
- Is retain/pay a valid other option?

5% of debtors disclosed expenses for automobile payment but no automobile

- What is the proper way to list an auto when another family member purchased it for
debtor, is on the title, or took out loan for debtor?

43% of Chapter 7 debtors disclosed expenses not within 10% of income.

- If current with minimum payments, how were they making them?

- If not current and expenses greater than income, how do they make monthly utilities,
mortgage payments?

- Are these questions relevant?

In 12.5% of cases, debtor’s disclosure of fee paid was inconsistent with attorney’s
disclosure.

71% of Chapter 13 debtors improperly estimated that no funds would be
distributed to creditors.

- Common error.

2% of debtors who indicated primarily consumer case should have indicated a
business case.

- How do you determine?

- Do you measure dollar balance, number of creditors?

- Is the residential mortgage considered consumer debt?

- Is tax debt considered consumer debt?

- Effects whether you need to submit means test, and bad faith filing (i.e. too much
excess income on budget) not relevant.

10.5% of Debtors fail to date their Schedules.
19% of debtor’s signed papers more than 15 days before the petition was filed.
- When is the right time to have the client sign?

- Effect a client’s 2 week pay check could have on bank account balance before
monthly mortgage, utility payments are cleared.
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- Effect of holding cases to file as a group.
5.5% of debtors signed papers before filing of skeleton, but filed papers afterwards.

- Is date important?
- Is holding back of Schedules, especially I & J, wise Chapter 13 planning?
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YOLUNTARY CHAPTER 13 CASE FILE CHECKLIST

Date of initial Consultation:

Ordered Title Rundown on from received

Declaretion of Homestead recorded on at

Clienls Acknowledgement of Notices signed on

1. 11 U.5.C. Sec, 527 Nolice;

2. Motice to Individual Consumer Debtor;

3. Fee Schedule; and

4. Initial Fee Agreement and Request for Information
Credit Counsstimg Lisl

How to Request Copy of Tax Retum

Tax Retuns Current Tax Returns Due

Copies of most recent Retumn , Tax Returns provided

Trusige
Median Family Income
Allowable Living Expenses
Means Test
How to request free credit report —

Credit Report Received
QRuestionnaire Consumer
Declaration of Electroruc Filing (3)

Financial Management List & letter explaining reguirememn to obtain discharge

Documenis from Client

T T

Fee Agreement signed, received
Credit Counseling Report
Business Documnents
Pzy Srbs & Months 2 Months
Proof of income; Rent , Relirement
Family contributicn y Ocher
Final Payment
341 Meeting Trustee Docurnents due , sent

Letter to Client Be; Meeting

Skeleton Niled

Petition filed

{Chapter 13 Pian Letter to client explaining Plan
Certificale of Insurance Declaration of Insurance
Financial Management dus , filed '
received discharge

Letier to Client Re: Discharge

ab: file checkiist. B. 121409
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YOLUNTARY CHAPTER 7 CASE FILE CHECKLIST

Date of initial Meeting

Ordered Title Rundown on from received
Declaration of Homestead recorded on at
Clients Acknowledgement of Notices signed on

I. 11 1L.5.C. Sec. 527 Notice;

2. Motice to Individual Consumer Debtor;

3 Fee Schedule; and

4. Initial Fee Agreement and Request for Information

Credit Counseling List
How 10 Regquest Copy of Tax Retumn

Tax Returns Current Tax Retumms Due
(opies of most recent Retumn

Median Family Incoms

Allowable Living Expenses

Means Test

How 1o request free credit report —
Credit Report Received

{Juestionnaire Consumer

Declaration of Electronic Filing (3)

Financial Management List & istter explaining requirement to oblain discharge

Documments from Client

T

Fer Agreement signed, received

Credit Counseiing Repont

Pay Stubs & Months 2 Months

Final Payment

341 Meeting Trustee Documents due: sent;

Lerler to Client Re: Meeting
Skeleton filed

Petition filed

Means test filed

o

x

Financial Management due , filed
received discharge
Letter lo Client Re: Discharpe

ab: Ale checklist. A. 121409
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CLIENT CHECKLIST

Please provide copics of the following to be retained by
Stephen E. Shamban Law Offices, P.C.

(Chent checklist Document Attomey checklist

- License or picture i

Social security card

Deed into home {1f own home
or other real estate)

Latest mortgage statement

Latest property tax bill

{Copy of homestead

Appraisal or broker’s price
opimon of comparable market
analysis

Title exam

Dieclaration page of
Property insurance with
attachments

Auto title

[ Auto lease

Kelly Blue Book estimate of
valne (private sale} or:

Year of car, make, model
Conditon, mileage

& months of bank statements
for each bapk account

Latest statement for 401k,
IRA or any other Gpancial
account

Drvarce Judgment

Proaf child support, alimony

Last & months of paystubs or
. Proof of income

Last 60 days before filing
Paystubs or proof of income

Proof of rental income

Proof of family contribution

Proof of social scoarity

Proof of mopthly pension
payments

Proof of any other form of
Income

Tax rehuns and W2's for
Last 2 yvears
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If you have not filed Jast yesr
tax refurns — Chapter 13

: Affidavit as to why taxes have
not been filed

Credit card statements for last
3 months

i Other proof of debt

Credit report :

Credit Counseling Centificate

Budget {Schedules I and J)

Ouestionpaire

Docurnents ] cannot provide:

Diocument: Reason:

i, {chient) acknowledge that on

I received the shove referenced check list from

(ettomey). | zcknowledge that Stephen E. Shamban Law

{Offices, P.C. may not be able to file a bankrupicy petitien for me unti] ali of the documents

relevant to my case are provided by me.

Signature {client}

Signature (attorney)
db:tempiates.checklist



