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ACCURACY OF SCHEDULES

Prepared by: 
Karen R. Goodman 

Shefsky & Froelich Ltd. 

I. Duties to Disclose and Provide Accurate Disclosure

A. To receive a fresh start under the Bankruptcy Code, debtors are required to present 
full and accurate information about themselves and their affairs. (See Schechter v. 
Hansen, 325 B.R. 746 (Bankr N.D. Ill. 2005); In re Colvin, 288 B.R. 477, 481 
(Bankr. E.D.Mich.2003).  A discharge is only for an honest debtor. Grogan v. 
Garner, 498 U.S. 279, 286-87 (1991). 

B. Information provided in schedules must allow the trustee and creditors to evaluate the 
case and administer the estate’s property. Schechter v. Hansen, at 757, Clean Cut 
Tree Serve., Inc. v. Costello, 299 B.R. 882, 899 (Bankr. N.D. Ill. 2003).  “Complete 
and honest disclosure is therefore a condition precedent to the privilege of discharge.”  
Glucona Am., Inc. v. Ardesson, 272 B.R. 346, 359 (Bankr. N.D. Ill. 2001)

II. Penalty for Failure to Disclose and/or Inaccuracy

A. Denial of Discharge 

1. § 727(a) (4)(A) denies a discharge to a debtor who has “knowingly and 
fraudulently in, or in connection with the case. . . made a false oath or account.” 

2. To prevail under § 727(a)(4)(A), the objecting party (usually the Trustee) must 
prove:

a. the debtor made a statement under oath; 

i. Any information provided in a debtor’s petition and schedules is a 
statement under oath since debtors must swear to their accuracy. 

b. the statement was material to the debtor’s case; 

i. all statements in the petition and schedules relating to debtor’s assets, 
property and financial affairs are material to the bankruptcy case 

c. the statement was false; and 

d. the debtor knew the statement was false, and the statement was made with 
an intent to deceive. 

i. To possess the requisite intent, the debtor must either knowingly 
have intended to defraud or to have “engaged in such reckless 
behavior as to justify the finding of fraud.”  In re Yonikus, 974
F.2d 901, 905 (7th Cir. 1992).  This concept is also known as 
“reckless indifference and consists of simply “not caring whether 
some representation is true or false.”  In re Chavin, 150 F.3d 726, 
728 (7th Cir. 1998).

1120515-1 1



72

!""#$%&'()*+$,(*(&-$.*'/)01(23$45)/-651

ii. Evidence to the indifference to the truth includes failure to correct 
through amendment errors on the fundamental matters in the 
schedules. Hansen v. Schechter 325 B.R. at 759.  Intent can be 
inferred from circumstantial evidence. 

3. Cases in which discharge was denied for failure to disclose or inaccuracy in 
schedules:

a. Hansen v. Schechter, 325 B.R. 746 (Bankr.N.D.Ill.2005) 
Misrepresentations and omissions made by a debtor in his petition and 
schedules constitute a false oath resulting in the denial of debtor’s 
discharge.  The debtor’s efforts to blame his attorney and his insistence 
that he had nothing to gain by the filing of fraudulent schedules were 
unpersuasive.

b. Structured Asset Services v. Self, 325 B.R. 224 (Bankr.N.D.Ill.2005).
Creditor sought denial of debtor’s discharge based on his failure to 
disclose significant assets and for making false statement in his petition, 
schedules and in testimony at the §341 meeting.  As part of the debtor’s 
defense, he asserted that he failed to schedule a certain piece of property 
because he did not think he was required to do so since a judicial deed had 
been entered.  In response to this argument, the Court stated:  

Unfortunately for the Debtor, this excuse has been 
rejected by the Seventh Circuit, which opined that 
“[d]ebtors have an absolute duty to report whatever 
interests they hold in property, even if they believe 
their assets are worthless or are unavailable to the 
bankruptcy estate. In re Yonikus, 974 F.2d 901, 904 
(7th Cir.1992) (revocation of discharge action under 11
U.S.C. § 727(d)(2)). Thus, when a debtor is in doubt 
concerning disclosure, it is clear that the debtor is 
obligated to disclose.  See Richardson v. Von Behren 
(In re Von Behren), 314 B.R. 169, 179 
(Bankr.C.D.Ill.2004)

c. Norton v. Cole, 378 B.R. 215 (Bankr.N.D.Ill.2007). Creditor brought 
adversary proceeding to deny debtor/attorney a discharge based upon his 
failure to schedule ownership of a closely held corporation.  In this case, 
the Court addressed the debtor’s assertion that he was not aware of the 
duty to list his stock interests on his schedules by citing Self and Yonikus
and further noted that the debtor’s failure to amend his schedules to 
include the interest at any time since the filing of the petition was further 
proof of his reckless disregard for whether his bankruptcy Schedule B was 
false and therefore for purposes of § 727(a)(4)(A) he knew his 
representation was false. 

d. Again, in the case of Neary v. Happel, 394 B.R. 915 (Bankr.N.D.Ill.2008) 
the Court found that the debtor’s reckless disregard for the truth in the 
preparation of her schedules was grounds for the denial of her discharge.
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The debtor had failed to disclose a business arrangement with a convicted 
felon in which she purchased residential properties located by her partner 
based upon false financial applications.  Most of the properties eventually 
went into foreclosure or were returned to the mortgagees.  The debtor 
claimed that the omitted information would not have aided in the recovery 
of assets in the case as there was no equity in any of the properties.
However, the Court found that even if that assertion were true, 

…the value of the assets omitted is not the focus of 
the inquiry. Rather, it is the veracity of the debtor’s 
statements which is paramount. In re Milam, 172 
B.R. 371, 375 (Bankr.M.D.Fla.1994); see also In re 
Chalik, 748 F.2d 616, 618 (11th Cir.1984) (stating  
that the materiality of a false oath does not depend 
upon whether the falsehood is detrimental to 
creditors); In re Calder, 93 B.R. 734, 738 
(Bankr.D.Utah 1988 (declaring that a debtor may 
not escape the denial of discharge by making a false 
oath merely by asserting that the business 
relationships or holdings omitted were worthless). 

e. Neary v. Leech, 2009 WL 6244 (Bankr.E.D.Wis.).  In this case the debtor 
failed to schedule jewelry purchased with a credit card, but in response to 
questions from the attorney for the credit card company at the § 341 
meeting testified that he had purchased the jewelry, despite his earlier 
testimony that his schedules were correct.  After the § 341 meeting, the 
debtor amended his Schedule B to include the omitted jewelry as well as 
his Schedule C to claim the jewelry as exempt.  In its discussion of the 
proof required for a finding of fraudulent intent, the most difficult element 
necessary to establish a § 727(a)(4)(A) denial of discharge, the Court 
noted that: 

In In re Saylor, 339 B.R. 190, 191 
(Bank.N.D.Ind.2006), the court declared that actual 
knowledge that a statement is false and a conscious 
intent to deceive are not always necessary for 
purposes of § 727(a)(4). Saylor declared that 
fraudulent intent under § 727(a)(4)(A) also exists 
where the debtor has demonstrated “a reckless 
disregard of the serious nature of the information 
sought and the necessary attention to detail and 
accuracy.” Id. Saylor further stated that a debtor’s 
reckless disregard for the truth of information 
contained in the bankruptcy statements and 
schedules may be regarded as the equivalent of 
actual fraud on the part of the debtor who submits 
such false or inaccurate statements. Id. See also In 
re Yonikus, 974 F.2d 901, 905 (7th Cir.1992) (“[t]o 
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find the requisite degree of fraudulent intent, the 
court must find the debtor knowingly intended to 
defraud the trustee, or engaged in such reckless 
behavior as to justify the finding of fraud”). 

f. Warsco v. Saylor, 339 B.R. 190 (Bankr.N.D.Ill.2006).  The debtor once 
again blamed his attorney for nondisclosure of the sale of a business less 
than a month prior to his bankruptcy filing.  In this oft-cited case the Court 
noted that: 

“[T]he law in this circuit is that an attorney’s 
conduct must be imputed to his client in any
context.” U.S. v. DiMucci, 879 F.2d 1488, 1496 (7th

Cir. 1989) (emphasis original). 

The Court went on to find that: 

Ultimately, it is debtors who are responsible for the 
accuracy of the information contained in their 
bankruptcy schedules and statement of affairs, 
Dawley, 312 B.R. at 787; it is it they who have the 
duty to carefully consider all of the questions posed 
and to see that they are completely and correctly 
answered. Citations omitted. 

B. Denial of Exemption 

1. Although amendment may assist a debtor who failed to disclose assets to defeat 
the element of fraudulent intent in adversary proceedings to deny discharge, it 
may not be enough to allow an exemption based upon the amendment.  In In re 
Colvin, 288 B.R. 477 (Bankr.E.D.Mich.2003), after the Chapter 7 Trustee 
elicited testimony at the Debtor’s § 341 meeting regarding an unscheduled 
$10,000 tax refund, the debtors filed amended schedules disclosing the refund 
and claiming the majority of it as exempt.  The Trustee filed a motion for 
turnover and objection to the exemption. After a review of the law relating to the 
debtor’s duty to disclose, the Court in Colvin stated: 

Pursuant to FED.R.B.BANKR.P. 1009(a), a debtor may 
amend a voluntary petition as a matter of course any time 
before the case is closed. Lucius v. McLemore, 741 F.2d 
125, 126 (6th Cir. 1984).  However, the court may disallow 
amendments based on a finding of bad faith or when 
property has been concealed. Citations omitted. 

In the context of an amendment of exemptions, bad faith is 
determined by an examination of the totality of the 
circumstances. Kaelin, 308 F.3d 885. Mere allegations of 
bad faith will not suffice; the objecting party must 
demonstrate the bad faith of the debtor by specific 
evidence.
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2. Based upon a series of seven facts elicited at trial, the Covin Court granted the 
motion for turnover and denied the claim of exemption as the tax refund. 

C. Revocation of Discharge 

 1. Tidwell v. Smith, 379 B.R. 315 (Bankr.N.D.Ill.2007).  The Court found that by 
failing to list as unsecured creditors on his schedules former patients with pre-
petition medical malpractice actions against him, the debtor made the knowing 
and fraudulent false oath that might provide the basis for revocation of discharge 
pursuant to § 727(d)(1). The Court found unpersuasive the debtor’s argument 
that he relied on his attorney to properly complete the schedules. The creditors’ 
argument in support of revocation to discharge was bolstered by the fact that the 
debtor had schedule the patients as creditors in a previous bankruptcy that had 
been dismissed  

III. Conclusion

   In view of  the current state of case law, it is recommended that debtors’ attorneys 
err on the side of providing more disclosure than perceived as necessary  to avoid denial of 
exemptions and discharge and possible revocation of discharge.  Further, precautions 
should be taken to avoid inaccuracies in the disclosures in the schedules.  Although courts 
may not accept a debtor’s efforts to “blame the attorney” when it comes to the defense of 
failure to disclose or inaccuracy of disclosures, that may not insulate the debtor’s attorney 
from malpractice claims by the debtors if their discharge is denied or revoked. 

1120515 
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