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1. Be mindful of the fact that SPM settlements generally work best under a Rule 9019 

settlement, whereas embodiment of such a settlement into a Plan may violate the absolute 

priority rule and fall squarely in the domain of Armstrong;

2. The settlement must be between all of the parties that will be affected and should generally 

avoid imposing terms on uninvolved third parties (such as was done in Armstrong);

3. If the settlement funds are to be used as an “investment” (i.e., to pursue causes of action that 

could result in additional proceeds inuring to the party bringing the action), it must be clearly 

determined who owns those causes of action.  If and where possible, the settling party should 

purchase those causes of action from the Debtor’s estate, and; 

4. If the settlement funds “touch” the Debtor’s estate on their way to the beneficiaries of the 

settlement, this may prove to be a fatal act at some point down the line.  Those settlements 

which have withstood both objection and post-conversion challenge had the funds paid 

directly to the beneficiaries (or a Trust in their favor) directly from the settling party without 

the Debtor as intermediary. 
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PROJECTED DISPOSABLE INCOME FOR ABOVE MEDIAN DEBTORS 

 

Hon. Kay Woods 
United States Bankruptcy Judge 

Northern District of Ohio 
 
The Statute: 11 U.S.C. § 1325(b) 
 
 Section 1325(b) of the Bankruptcy Code lists conditions under which a bankruptcy court 
may not approve a chapter 13 plan: 
 

(b)(1) If the trustee or the holder of an allowed unsecured claim objects to the 
confirmation of the plan, then the court may not approve the plan unless, as of the 
effective date of the plan–- 
  
 . . . 

 
(B) the plan provides that all of the debtor’s projected disposable income 
to be received in the applicable commitment period beginning on the date 
that the first payment is due under the plan will be applied to make 
payments to unsecured creditors under the plan. 

 
(2) For purposes of this subsection, the term “disposable income” means current 

monthly income1 received by the debtor . . . less amounts reasonably necessary2 
to  

                                                           
1  The term “current monthly income” is defined in § 101(10A) -- 
 
The term “current monthly income” –  

 
 (A) means the average monthly income from all sources that the debtor 
receives (or in a joint case the debtor and the debtor’s spouse receive) without 
regard to whether such income is taxable income, derived during the 6-month 
period ending on –  
 
  (i) the last day of the calendar month immediately preceding 
the date of the commencement of the case if the debtor files the schedule of 
current income required by section 521(a)(1)(B)(ii) 

 
  . . . and 

 
 (B) includes any amount paid by any entity other than the debtor (or in 
a joint case the debtor and the debtor’s spouse), on a regular basis for the 
household expenses of the debtor or the debtor’s dependents (and in a joint case 
the debtor’s spouse if not otherwise a dependent) . . . . 

 
11 U.S.C. § 101(10A) (West 2008). 
2  Section 1325(b)(3) goes on to state: 
 
(3) Amounts reasonably necessary to be expended under paragraph (2), other than subparagraph (A)(ii) of paragraph 
(2), shall be determined in accordance with subparagraphs (A) and (B) of section 707(b)(2), if the debtor has current 
monthly income, when multiplied by 12, greater than– 
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      (A) in the case of a debtor in a household of 1 person, the median family income of the 
applicable State for 1 earner; 

 
      (B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median family 
income of the applicable State for a family of the same number or fewer individuals; or 

 
      (C) in the case of a debtor in a household exceeding 4 individuals, the highest median family 
income of the applicable State for a family of 4 or fewer individuals, plus $ 575 per month for 
each individual in excess of 4. 

 
11 U.S.C. § 1325(b)(3) (West 2008). 
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be expended–- 
 

(A) (i) for the maintenance or support of the debtor or a dependent of 
the debtor . . . ; and 

 
(ii) for charitable contributions . . . in an amount not to exceed 15 
percent of gross income of the debtor for the year in which the 
contributions are made; and 

 
(B) if the debtor is engaged in business, for the payment of expenditures 
necessary for the continuation, preservation, and operation of such 
business. 

 
11 U.S.C. § 1325(b) (West 2008) (emphasis added). 
 
What IS “Projected Disposable Income”? 
 
1. Should income be determined from Form 22C, Schedule I, or other sources? 
 
2. Should above-median debtors be allowed to deduct IRS Local Standards deduction(s) as part 

of their means test?    
 
Issue 1: Determining Debtor’s Income 
 

 Before BAPCPA, monthly disposable income was basically the difference between a 
debtor’s Schedule I income and Schedule J expenses.  However, BAPCPA amended 11 U.S.C. § 
1325(b)(2) to define disposable income in terms of current monthly income, which is calculated 
by the “means test” on Form 22C.  As a result, the meaning of the word “projected” in 11 U.S.C. 
§ 1325(b)(1) is now an open question.   
 
 Post-BAPCPA, courts have taken one of three main approaches to determine projected 
disposable income:  
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a. the “Mechanical Application” approach, which simply multiplies a debtor’s 

current monthly income, as determined on Form 22C, by the applicable number of 
months in the plan period; or  

 
b. the “Forward-Looking” approach, which allows for consideration of the debtor’s 

actual financial circumstances at the time of plan confirmation.   
 

c. A substantial subset of the “Forward-Looking” courts take a “Rebuttable 

Presumption” approach, holding that while disposable income is presumed to be 
the same as projected disposable income, a party in interest may rebut this 

presumption by showing a change in the debtor’s financial situation.3 
 
 Circuit Views 
 
 The Ninth Circuit Court of Appeals held that the Mechanical Application 
approach is correct in Maney v. Kagenveama (In re Kagenveama), 541 F.3d 868 (9th 
Cir. 2008). 
 
 The Eighth Circuit Court of Appeals favored the Forward-Looking approach in 
Coop v. Frederickson (In re Frederickson), 545 F.3d 652 (8th Cir. 2008), as did 
Bankruptcy Appellate Panels in two other Circuits: the First Circuit B.A.P. in 
Kibbe v. Sumski (In re Kibbe), 361 B.R. 302 (B.A.P. 1st Cir. 2007) and the Sixth 

Circuit B.A.P. in Hildebrand v. Petro (In re Petro), 395 B.R. 369, as well as 
Hildebrand v. Thomas (In re Thomas), 2008 Bankr. LEXIS 3664 (B.A.P. 6th Cir. 
Oct. 31, 2008).   
 
 The Tenth Circuit Court of Appeals applied the Rebuttable Presumption 
approach in Hamilton v. Lanning (In re Lanning), 545 F.3d 1269 (10th Cir. 2008).  
 
 As may be seen on the accompanying survey chart, bankruptcy courts in circuits 
where the law is not yet settled remain divided, although a clear majority favor 
consideration of factors beyond the Form 22C means test calculation.   
 

  A.  Mechanical Application 
 
 Courts taking the Mechanical Application approach hold that the term “disposable 
income,” as used in § 1325(b)(1)(B), is specifically defined in § 1325(b)(2) and 
(b)(3).  For a debtor with above-median income, Section 1325(b)(3) directs that the 
amounts “reasonably necessary to be expended” shall be determined in accordance 
with Section 707(b)(2)(A) and (B).  Section 707(b)(2)(A), in turn, codifies the so-
called “means test” calculated on Form 22C.  For these courts, determining 
projected disposable income is simply a matter of multiplying the means test result 
by the number of months in the applicable plan period.  However, using the 

                                                           
3  A small minority of “Forward-Looking” courts have held that debtor’s current monthly income, as 
calculated on Form 22C, plays no part in determining projected disposable income.  See, e.g., In re Riggs, 359 B.R. 
649, 653 (Bankr. E.D. Ky. 2007) (“Debtors’ projected disposable income must be determined by references to their 
Schedules I and J.”). 
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5 

Mechanical Application may result in (i) a debtor paying creditors less than the 
difference between the amounts on Schedules I and J; or (ii) plan payments that are 
significantly greater than a debtor can afford due to a post-petition reduction in 
circumstances. 
 
 The leading Mechanical Application case is Maney v. Kagenveama (In re 

Kagenveama), 541 F.3d 868 (9th Cir. 2008).  In Kagenveama, debtor’s Form 22C 
showed a negative projected disposable income of $4.04, but Schedules I and J 
showed a positive disposable monthly income of $1,523.89.  The Court of Appeals 
reasoned that BAPCPA changed only the disposable income calculation, not the 
relationship between “disposable income” and “projected disposable income” in § 
1325.  Id. at 873.  The Kaganveama court expressly rejected both the Forward-
Looking and Rebuttable Presumption approaches, noting that Congress was aware 
that BAPCPA could produce less than favorable results for unsecured creditors in 
some above-median chapter 13 cases.  Id. at 875.  The Court of Appeals also 
“stress[ed] that nothing in our opinion prevents the debtor, the trustee, or the holder 
of an allowed unsecured claim [from] request[ing] modification of the plan after 
confirmation pursuant to § 1329.”  Id. at 877. 
 
 B.  Forward-Looking Approach   
 
 Courts taking a Forward-Looking approach posit that “projected disposable 
income” is different from “disposable income,” and, therefore, the calculation of 
projected disposable income can be different from the calculation of disposable 
income.  These courts take a flexible approach in determining projected disposable 
income.  
 
 This is the position taken by the First Circuit B.A.P. in Kibbe v. Sumski (In re 

Kibbe), 361 B.R. 302 (B.A.P. 1st Cir. 2007).  The debtor in Kibbe was a below-
median income debtor who obtained a higher paying job just prior to her petition 
date.  Based solely on Form 22C calculations, the debtor argued that she had no 
disposable income and therefore no projected disposable income to pay unsecured 
creditors.  On the other hand, Schedules I and J indicated a monthly disposable 
income of $2,382.00.  The bankruptcy court held that the debtor’s projected 
disposable income should be determined strictly by Schedules I and J, but the B.A.P. 
took a more nuanced position, concluding “If circumstances dictate that neither 
Form B22C nor Schedules I and J accurately portray the debtor’s income (less the 
Income Exclusions) projected over the plan commitment period, the bankruptcy 
court must make a fact-based determination at the time of confirmation, whether by 
way of the parties’ agreement or the taking of evidence.  Said most directly, the 
object is not to select the right form, but to reach a reality-based determination of a 
debtor’s capabilities to repay creditors.”  Id. at 314-15. 

  
 The Eighth Circuit Court of Appeals also took a Forward-Looking approach in 
Coop v. Frederickson (In re Frederickson), 545 F.3d 652 (8th Cir. 2008).  The Court 
of Appeals first noted that  
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[A] debtor’s “disposable income,” as calculated on Form 22C, is not the same as 
the debtor’s actual “projected disposable income.”  Thus, a distinction can be 
drawn between a debtor’s “disposable income,” which is calculated solely on the 
basis of historical numbers and regional averages, and a debtor’s “projected 
disposable income,” which necessarily contemplates a forward-looking number.  
Under this interpretation, bankruptcy courts will continue to have some discretion 
over the calculations of each individual debtor’s financial situation, with the result 
that the debtor’s “projected disposable income” will end up more closely aligning 
with reality. 

 
Id. at 659 (internal citation omitted).  The Frederickson debtor’s Form 22C 
calculation resulted in a negative disposable monthly income of $95.49, but 
Schedules I and J demonstrated monthly disposable income of $606.00.  The Court 
of Appeals held that the Form 22C disposable income calculation is the “starting 
point for determining the debtor’s ‘projected disposable income,’ but that the final 
calculation can take into consideration changes that have occurred in the debtor’s 
financial circumstances as well as the debtor’s actual income and expenses as 
reported on Schedules I and J.”  Id.    
 
 The Sixth Circuit B.A.P. took a similar position in both Hildebrand v. Petro (In re 

Petro), 395 B.R. 369 (B.A.P. 6th Cir. 2008), and  Hildebrand v. Thomas (In re 

Thomas), 2008 Bankr. LEXIS 3664 (B.A.P. 6th Cir. Oct. 31, 2008).  Clearly 
rejecting the Mechanical Application approach, the B.A.P. held that a bankruptcy 
court “may not confirm the plan if the court finds that debtor’s schedules or other 
credible evidence require a reassessment of disposable income as determined by the 
means test under § 1325(b)(2) and (b)(3).”  Id. at *21.  However, the B.A.P. did not 
articulate a specific methodology for making this reassessment.   
 

That is not to say that Schedule[s] I and J provide the total answer either.  
Schedule[s] I and J capture a snapshot as of the date of filing for relief under the 
Bankruptcy Code.  Thus, anticipated changes in income, such as those that result 
from retirement or bonuses, may not be accurately reflected on Schedules I and J.  
A debtor’s projected disposable income should be calculated based on the realities 
of the debtor’s circumstances as of confirmation and as reasonably anticipated to 
be during the length of the plan. 

 
In re Petro, 395 B.R. at 377-78 (emphasis added). 
 
 C.  Rebuttable Presumption 
 
 Some of the Forward-Looking courts, in rejecting the Mechanical Application 
approach, have replaced it with a rebuttable presumption.  These courts hold that 
projected disposable income is presumed to be the same as disposable income, as 
determined on Form 22C, but that a party in interest may rebut this presumption by 
showing a change in the debtor’s financial situation. 
 
 The Tenth Circuit Court of Appeals laid out the Rebuttable Presumption process 
and rationale in Hamilton v. Lanning (In re Lanning), 545 F.3d 1269 (10th Cir. 
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2008).  The debtor in Lanning had recently lost her job and obtained new 
employment at a lower rate of pay.  As a result, Form 22C calculated her monthly 
disposable income as $1,114.98, but Schedules I and J indicated monthly disposable 
income of only $149.03.   
 
 The Lanning court raised both interpretive and practical concerns about the 
Mechanical Approach.  First, as a matter of statutory interpretation, the Mechanical 
Approach essentially ignores all of the forward-looking phrases in § 1325(b): “as of 
the effective date of the plan,” “to be received in the applicable commitment 
period,” and “will be applied to make payments.”  Id. at 1279.  Second, as a practical 
matter –  
 

[T]he mechanical approach advocated by the Trustee would effectively foreclose 
bankruptcy protection to debtors like Ms. Lanning, who lack adequate income 
going into the commitment period to pay the amount of disposable income on 
Form 22C, while at the same time permitting above-median debtors who have 
greater income at the time of plan confirmation to pay less to unsecured creditors 
than they are able to.  While the latter situation could be rectified by post-
confirmation modification of the plan under 11 U.S.C. § 1329, the former 
situation cannot be addressed in this manner because the plan would be infeasible 
and therefore unconfirmable in the first place. 

 
Id. at 1281-82.  As a result, the Court of Appeals held that, “the starting point for 
calculating a Chapter 13 debtor's ‘projected disposable income’ is presumed to be 
the debtor's ‘current monthly income,’ as defined in 11 U.S.C. § 101(10A)(A)(i), 
subject to a showing of a substantial change in circumstances.”  Id. at 1282. 
 
 
 
Issue 2: Determining Above-Median Debtor’s Expenses 
 
 Courts are also split as to whether § 707(b)(2)(A)(ii)(I) permits debtors to take the 
IRS Local Standard deduction when they may have a payment (i.e., a car or 
mortgage payment) lower than the Local Standard or no payment at all.    
 

d. Some courts allow a debtor to deduct the Local Standard amount even where 
debtor is not making payments (“Plain Language Approach”).  

 
e. Other courts allow such deduction only where a debtor actually makes such 

payment, however small (“IRM4 Approach”).5 
 
As explained below, resolution of the expense question involves interpretation of the 

word “applicable” as it is used in § 707(b)(2)(A)(ii)(I).6  The cases that have reached 

                                                           
4  This view is often termed the “IRM Approach” because courts taking this approach incorporate Internal 
Revenue Manual guidelines as part of their analysis. 
5  A subsection of the IRM courts allow the Local Standard deduction or the amount of debtor’s actual 
expense, whichever is less.  See, e.g., In re Rezentes, 368 B.R. 55 (Bankr. D. Haw. 2007). 
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the appellate level have involved vehicle ownership expenses, but bankruptcy courts 
have applied similar reasoning to the question of housing expenses.  
  
Circuit Views 
 
 The Seventh Circuit Court of Appeals applied the Plain Language Approach in 
Ross-Tousey v. Neary (In re Ross-Tousey), 549 F.3d 1148 (7th Cir. 2008), as did the 
Fifth Circuit Court of Appeals in Tate v. Bolen (In re Tate), No. 08-60953, 2009 

U.S. App. LEXIS 12660 (5th Cir. June 10, 2009).7    The Sixth Circuit Bankruptcy 

Appellate Panel also took the Plain Language approach in deciding Hildebrand v. 

Kimbro (In re Kimbro), 389 B.R. 518 (B.A.P. 6th Cir. 2008).    
 
 In contrast, Bankruptcy Appellate Panels in two other Circuits used the IRM 
approach: the Eighth Circuit B.A.P. in Babin v. Wilson (In re Wilson), 383 B.R. 
729 (B.A.P. 8th Cir. 2008) and the Ninth Circuit B.A.P. in Ransom v. MBNA 

America Bank (In re Ransom), 380 B.R. 799 (B.A.P. 9th Cir. 2007).  District courts 
are also divided. 
       

                                                           
6  11 U.S.C. 707(b) is the “Means Test” by which a court is to decide whether to dismiss or convert a chapter 
7 case.  Specifically, § 707(b)(2)(A)(ii)(I) states that  
 

The debtor’s monthly expenses shall be the debtor’s applicable monthly expense amounts 
specified under the National Standards and Local Standards, and the debtor’s actual monthly 
expenses for the categories specified as Other Necessary Expenses issued by the Internal Revenue 
Service for the area in which the debtor resides, as in effect on the date of the order for relief, for 
the debtor, the dependents of the debtor, and the spouse of the debtor in a joint case, if the spouse 
is not otherwise a dependent. Such expenses shall include reasonably necessary health insurance, 
disability insurance, and health savings account expenses for the debtor, the spouse of the debtor, 
or the dependents of the debtor. Notwithstanding any other provision of this clause, the monthly 
expenses of the debtor shall not include any payments for debts. In addition, the debtor’s monthly 
expenses shall include the debtor’s reasonably necessary expenses incurred to maintain the safety 
of the debtor and the family of the debtor from family violence as identified under section 309 of 
the Family Violence Prevention and Services Act, or other applicable Federal law. The expenses 
included in the debtor’s monthly expenses described in the preceding sentence shall be kept 
confidential by the court. In addition, if it is demonstrated that it is reasonable and necessary, the 
debtor’s monthly expenses may also include an additional allowance for food and clothing of up to 
5 percent of the food and clothing categories as specified by the National Standards issued by the 
Internal Revenue Service. 

 
11 U.S.C. § 707(b)(2)(A)(ii)(I) (West 2008) (emphasis added). 
7  The Tenth Circuit Bankruptcy Appellate Panel applied the Plain Language approach to Pearson v. Stewart 

(In re Pearson), 390 B.R. 706 (B.A.P. 10th Cir. 2008) to find in Debtors’ favor, reversing the bankruptcy court’s 
decision.  Upon appeal by the United States Trustee, the Tenth Circuit Court of Appeals (i) dismissed the appeal as 
moot; (ii) vacated the B.A.P.’s opinion; and (iii) remanded to the B.A.P. “with instructions to vacate the bankruptcy 
court’s ruling as to the vehicle-ownership-deduction issue and dismiss the [B.A.P.] appeal.”  Pearson v. Stewart (In 

re Pearson), 309 Fed. Appx. 216 (10th Cir. 2009). 
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A. Plain Language Approach 
 
 Courts taking the “Plain Language Approach” argue that “applicable” refers to the 
“applicable” Local Standards for the debtor’s geographic region and number of 
owned vehicles, regardless of whether debtor has the Local Standard deduction as an 
actual expense.  These courts reason that such interpretation maintains a difference 
of meaning between “applicable monthly expense amounts” and “actual monthly 
expenses,” as those phrases are used in the statute. 
 
 The Seventh Circuit Court of Appeals used the Plain Language Approach to 
decide Ross-Tousey v. Neary (In re Ross-Tousey), 549 F.3d 1148 (7th Cir. 2008).  
When the Ross-Tousey debtors claimed the full $803 ownership allowance for two 
vehicles, the United States Trustee brought a motion to dismiss for abuse.  The 
Bankruptcy Court found for the debtors, but the District Court found for the United 
States Trustee.  In reversing the District Court, the Court of Appeals held “that a 
debtor who owns his car free and clear may take the Local Standard transportation 
ownership deduction under the section 707(b)(2)(A)(ii)(I) means test.”  Id. at 1162.  
In addition to statutory interpretation, the Court of Appeals also cited various policy 
considerations, including: (i) ownership costs associated with vehicles aside from 
loan or lease payments; (ii) debtors may need a replacement vehicle during the 
course of the bankruptcy; and (iii) the IRM approach could encourage debtors to 
borrow money in order to drive a newer or more expensive car and thus be able to 
claim the deduction.  Id. at 1160-61.  
 
 With the recently published Tate v. Bolen (In re Tate), No. 08-60953, 2009 U.S. 
App. LEXIS 12660 (5th Cir. June 10, 2009), the Fifth Circuit Court of Appeals also 
held that a debtor may claim a vehicle ownership expense even if the debtor is 
making no loan or lease payments for that vehicle.  The Tate debtors claimed the 
$803.00 ownership allowance for two vehicles that they owned free and clear.  
Quoting In re Tousey, The Fifth Circuit Court of Appeals emphasized that “the plain 
language approach [is] ‘more strongly supported by the language and logic of the 
statute.’”  Id. at *7.  The In re Tate court also noted that (i) the Internal Revenue 
Manual gives IRS agents substantial discretion in applying the IRM rules, which 
would be at odds with the bright line established by the means test; and (ii) a prior 
version of BAPCPA, which expressly incorporated the IRS “financial analysis” into 
§ 707, was not passed.  Id. at *10. 
 
 The Sixth Circuit B.A.P. also took this approach in deciding Hildebrand v. 

Kimbro (In re Kimbro), 389 B.R. 518 (B.A.P. 6th Cir. 2008).  The debtors in 
Kimbro subtracted their $112.18 car payment from the Local Standard of $471.18 to 
claim an ownership deduction of $358.82 for their first vehicle.  They also deducted 
a $332.00 ownership expense for their second vehicle, which they apparently owned 
free and clear.  Id. at 521.  A divided Bankruptcy Appellate Panel analyzed the same 
policy and statutory language factors as would later be considered by the Seventh 
Circuit Court of Appeals and held that “a debtor may deduct an ownership expense 
for a vehicle regardless of whether the debtor has a debt or lease payment on that 
vehicle.”  Id. at 532. 
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 Citing to Kimbro, the District Court for the Eastern District of Kentucky 
concluded “that a debtor is permitted to deduct from his current monthly income 
‘Ownership Costs’ under the bankruptcy means test even where he owns his car free 
and clear of any debt.”  Clippard v. Ragle (In re Ragle), 395 B.R. 387, 400 (E.D. Ky 
2008).  
 IRM Approach 

 
 Courts taking the IRM Approach reason that the word “applicable” refers to 
relevancy.  That is, the Local Standard vehicle ownership deduction is only 
applicable (or relevant) when the debtor is actually making a car payment.  These 
courts look to the Internal Revenue Manual’s guidelines for applying the Local 
Standards to taxpayers as part of their analysis.  Bankruptcy appellate panels in two 
circuits have applied the IRM Approach: Babin v. Wilson (In re Wilson), 383 B.R. 
729 (B.A.P. 8th Cir. 2008) and Ransom v. MBNA America Bank (In re Ransom), 380 
B.R. 799 (B.A.P. 9th Cir. 2007).   
 
 In addition to noting how the IRS applies the Local Standards, the Bankruptcy 
Appellate Panel in Wilson noted that the IRM Approach is consistent with 
BAPCPA’s over-arching purpose that debtors pay as much as possible to their 
unsecured creditors.  The Wilson debtors claimed vehicle ownership deductions of 
$471.00 for their first car and $332.00 for their second car, although they owned 
both vehicles outright.  The court reasoned that, had the debtors not claimed those 
deductions, they would have paid their unsecured creditors nearly $26,000.00 over 
the course of a sixty month plan instead of the total of $250.00 they proposed paying 
their nonpriority unsecured creditors.  Wilson, 383 B.R. at 732.  The court held that 
“debtors who do not incur vehicle ownership expenses are not permitted to claim the 
IRS Standard deductions for such expenses because such expenses are not applicable 
under § 707(b)(2)(A)(ii)(I).”  Id. at 734. 
 
 The debtor in Ransom claimed a $471.00 expense for his only vehicle, on which 
he was making no payments, which resulted in a calculated $210.55 in monthly 
disposable income.  When the debtor proposed to pay $500.00 per month over the 
course of his sixty month plan, one of his unsecured creditors objected, pointing out 
that, were debtor not allowed the vehicle ownership expense, he should be able to 
fund his plan at $681.55 per month.  Ransom, 380 B.R. at 801.  The Ransom court 
rejected debtor’s equitable argument, in part because debtors with old or high 
mileage cars could possibly claim additional expenses based upon “special 
circumstances” under § 707(b)(2)(B).  Id. at 808. 
 
 A District Court in the Eighth Circuit also held that “before the expense amount 
can be included in the debtor’s allowed monthly expenses, the expense itself must 
actually be applicable to the debtor – in other words, the debtor must actually have a 
loan or lease payment obligation.” Fokkena v. Hartwick (In re Hartwick), 373 B.R. 
645, 650 (D. Minn. 2007). 
 

 It is also the position of the U.S. Trustee Program that a debtor “cannot claim the vehicle 
ownership expense if the debtor does not have a secured loan or a lease on the vehicle.”  
www.usdoj.gov/ust/eo/bapcpa/docs/Disposable_Income_Ch13_UST_Policies.pdf at 5. 
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1
 Because the facts in each of the “hanging paragraph” cases are nearly identical, they will be stated only in the 

Seventh Circuit Court of Appeals’ In re Wright decision, and assumed in each of the cases described thereafter. 
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/6"/01"6/01'"E1F1$"@+B"E3JE1K/(6$E"6:"<\*@8BQ""]:"01"G1'1,"k3971"56L"6&($1E,"E1K/(6$"<\*"
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878($E/"/01"91J/6'ZE"1E/8/1"($"$6$J8$S'3&/KM":6'34E?D""211#85,#",X%4_H%$1,['#\%5CB,85!?,"

<<*"R?P?"8/""A*-?"



American Bankruptcy Institute

315!="

" "  1579254.1 6/17/2009 

"

43E/"8ES"G01/01'"56$7'1EE"($/1$919"/6"K6$E/'8($"/01"1L1'K(E1"6:"/01"/'3E/11ZE"&6G1'E"

JM"E1K/(6$"<\*@8B?""]:"/01"/'3E/11"48M"$6/"3$()8/1'8))M"G8(F1"6'")(4(/"/01"EK6&1"6:"/01"

83/648/(K"E/8M,"06G"K8$"G1"1L&)8($"/08/"E1K/(6$"<\*@8B"1L(E/E"/6"8))6G"/01"/'3E/11"/6"

&1':6'4"(/E"1E/8/1"894($(E/'8/(6$"93/(1E"@($K)39($7"E1K/(6$"<*<B,"8$9"$6/"/6"'1E/'8($,"

0($91'"6'"91)8M"0(4"($"1L1K3/($7"/06E1"93/(1E?""

R3/"/01"X%4_H%$1,['#\%5C"K63'/"E8F1E"(/E"46E/"($K(E(F1"8$8)ME(E":6'"/01")67(K"6:"/01"H'GC#&"

91K(E(6$"(/E1):I""(:"/01"/'3E/11"(E"E3JO1K/"/6"E1K/(6$"<\*@8B@!B,"G0M"E063)9"(/"$6/"J1"E3JO1K/"
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/0'18/1$19"/0('9"&8'/M,"8$9"/01"91J/6'ZE"($1F(/8J)1,"J3'91$E641"($F6)F141$/"($"/01"8$K())8'M"
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?'#4*&&4E"8/"\*;?""X01"K63'/"E/6&&19"E06'/,"06G1F1',"6:"&1'48$1$/)M"1$O6($($7"8"K'19(/6'"

:'64"1$:6'K($7"8"E/8/1"K63'/"O39741$/"878($E/"8"$6$91J/6'"738'8$/6'"6:"8"K6$/'8K/")(8J()(/M?""

j(S1"W"E$"#5,/"'0,]E$'$","/01"%41'(K8$"W8'9G669E"K63'/"K(/19"8"K63'/ZE"($8J()(/M"/6"3E1"

E1K/(6$"!-;@8B"/6"1F891"/01"19(K/"6:"E1K/(6$";*=@1B?""]/"8)E6"6&($19"/08/"8"&1'48$1$/"

"""""""""""""""""""""""""""""" """""""""""""""""""""""""""""
2
  In A.H. Robins, a decision involving mass tort litigation of thousands of women injured by that company’s Dalkon 

Shield intra-uterine device, the Fourth Circuit Court of Appeals found that “[w]hatever the result might be as to the 

application of § 524(e) in other cases, we do not think that section must be literally applied in every case as a 

prohibition on the power of the bankruptcy courts… In this situation, where the Plan was overwhelmingly approved, 

where the Plan in conjunction with insurance policies…gives a second chance for even late claimants to 

recover…and where the entire reorganization hinges on the debtor being free from indirect claims such as suits 

against parties who would have indemnity or contribution claims against the debtor, we do not construe § 524(e) so 

that it limits the equitable power of the bankruptcy court to enjoin the questioned suits.”  880 F.2d at 702 (emphasis 

added). 
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3
 Although there were insufficient grounds to justify the release, the court found that the issue was equitably moot, 

and so left the injunction undisturbed. 



American Bankruptcy Institute

319



320

2009 Mid-Atlantic Bankruptcy Workshop



American Bankruptcy Institute

321



322

2009 Mid-Atlantic Bankruptcy Workshop



American Bankruptcy Institute

323



324

2009 Mid-Atlantic Bankruptcy Workshop



American Bankruptcy Institute

325



326

2009 Mid-Atlantic Bankruptcy Workshop



American Bankruptcy Institute

327



328

2009 Mid-Atlantic Bankruptcy Workshop



American Bankruptcy Institute

329



330

2009 Mid-Atlantic Bankruptcy Workshop



American Bankruptcy Institute

331



332

2009 Mid-Atlantic Bankruptcy Workshop



American Bankruptcy Institute

333



American Bankruptcy Institute

335

1

The Catapult Conundrum

Stephen S. Mitchell
U.S. Bankruptcy Judge

Eastern District of Virginia

Statutory Text:

11 U.S.C. § 365.  Executory contracts and unexpired leases
* * *

(c) The trustee may not assume or assign any executory contract or unexpired
lease of the debtor, whether or not such contract or lease prohibits or restricts
assignment of rights or delegation of duties, if— 

(1)(A) applicable law excuses a party, other than the debtor, to such
contract or lease from accepting performance from or rendering performance to an
entity other than the debtor or the debtor in possession, whether or not such
contract or lease prohibits or restricts assignment of rights or delegation of duties;
and

(B) such party does not consent to such assumption or assignment.

Issue: 

Whether the statutory restriction on a trustee’s assumption or assignment of a
traditionally non-assignable contract (such as a personal services contract, federal
government contract, or patent license) means that a debtor in possession may not
perform and claim the benefit of the contract even though it has no intention of assigning
it?

Majority View (“The Hypothetical Test”):

Relying on a strict construction of the Bankruptcy Code, the majority of courts at the
circuit level to have considered the issue have concluded that a contract that under
applicable nonbankruptcy law cannot be assigned likewise cannot be assumed.  This
reading – sometimes referred to as the “hypothetical test” –  has been adopted by the
following courts of appeal:

!In re West Electronics., Inc. 852 F.2d 79 (3d Cir. 1988) (Holding that chapter
11 debtor could not assume a federal government contract to supply missile
launcher supply units to Air Force and government was therefore entitled to relief
from the automatic stay to terminate the contract).

!In re James Cable Partners, 27 F.3d 534 (11th Cir. 1994) (Holding that if state
law excused city from accepting performance of cable television franchise
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  See, e.g., In re Cajun Elec. Power Coop., Inc., 230 B.R. 693 (Bankr. M.D. La. 1999);1

Texaco Inc. v. Louisiana Land & Expl. Co., 136 B.R. 658 (M.D. La. 1992); In re GP Express
Airlines, Inc., 200 B.R. 222 (Bankr. N. Neb. 1996); In re Am. Ship Bldg. Co., 164 B.R. 358
(Bankr. M.D. Fla. 1994); In re Hartec Enters., Inc., 117 B.R. 865 (Bankr. W.D. Tex. 1990),
vacated on other grounds, 130 B.R. 929 (W.D. Tex. 1991); In re Cardinal Indus., Inc., 116 B.R.
964 (Bankr. S.D. Ohio 1990).

2

agreement from party other than debtor, chapter 11 debtor was barred from
assuming it in plan, but remanding for determination whether applicable non-
bankruptcy law (other than the ordinance granting the franchise) actually barred
assignment)

! In re Catapult Entertainment, Inc., 165 F.3d 747 (9th Cir. 1999) (Chapter 11
plan could not assume non-exclusive patent license over licensor’s objection).

! In re Sunterra Corp., 361 F.3d 257 (4th Cir. 2004) (Chapter11 debtor in
possession could not assume nonexclusive licence of copyrighted software even
if it did not intend to assign the license.)

Minority View (“The Actual Test”):

Only one circuit court (supported, however, by a respectable number of lower
court opinions)  have held that assumption is barred only if there is an actual1

intent to assign the contact.

Institut Pasteur v. Cambridge Biotech Corp., 104 F.3d 489 (1st Cir. 1997), cert.
denied 117 S.Ct. 2511, 138 L.Ed.2d 1014 (1997) (Holding that chapter 11 plan
could assume patent license even though plan provided for debtor’s stock to be
sold to a direct competitor of the patent holder.)

Recent Ruling and Missed Opportunity for Supreme Court Review:

Recently, the Supreme Court declined the opportunity to resolve the split.  N.C.P.
Marketing Group, Inc. v. BG Star Productions, Inc., 556 U.S. — (March 23, 2009).

N.C.P. Marketing was a petition for certiorari to review a one-sentence summary
affirmance by the U.S. Court of Appeals for the 9th Circuit of a district court opinion
holding that under federal trade-mark law, a trade-mark license was non-assignable and
that under Catapult, the licensor was entitled to an order compelling the chapter 11
debtor to reject the license.  In re N.C.P. Marketing Group, Inc., 337 B.R. 230 (D. Nev.
2005), aff’d 279 Fed.Appx. 561 (9th Cir. 2008).
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bankruptcy law (other than the ordinance granting the franchise) actually barred
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! In re Catapult Entertainment, Inc., 165 F.3d 747 (9th Cir. 1999) (Chapter 11
plan could not assume non-exclusive patent license over licensor’s objection).

! In re Sunterra Corp., 361 F.3d 257 (4th Cir. 2004) (Chapter11 debtor in
possession could not assume nonexclusive licence of copyrighted software even
if it did not intend to assign the license.)

Minority View (“The Actual Test”):

Only one circuit court (supported, however, by a respectable number of lower
court opinions)  have held that assumption is barred only if there is an actual1

intent to assign the contact.

Institut Pasteur v. Cambridge Biotech Corp., 104 F.3d 489 (1st Cir. 1997), cert.
denied 117 S.Ct. 2511, 138 L.Ed.2d 1014 (1997) (Holding that chapter 11 plan
could assume patent license even though plan provided for debtor’s stock to be
sold to a direct competitor of the patent holder.)

Recent Ruling and Missed Opportunity for Supreme Court Review:

Recently, the Supreme Court declined the opportunity to resolve the split.  N.C.P.
Marketing Group, Inc. v. BG Star Productions, Inc., 556 U.S. — (March 23, 2009).

N.C.P. Marketing was a petition for certiorari to review a one-sentence summary
affirmance by the U.S. Court of Appeals for the 9th Circuit of a district court opinion
holding that under federal trade-mark law, a trade-mark license was non-assignable and
that under Catapult, the licensor was entitled to an order compelling the chapter 11
debtor to reject the license.  In re N.C.P. Marketing Group, Inc., 337 B.R. 230 (D. Nev.
2005), aff’d 279 Fed.Appx. 561 (9th Cir. 2008).

3

In explaining the denial of certiorari to review the ruling, Justices Kennedy and Breyer
noted the importance of the issue but suggested that the case did not offer a clean vehicle
for resolving the “hypothetical” versus “actual” split because that issue could not be
reached without first resolving the antecedent issue of whether a trademark license was
non-assignable as a matter of federal trademark law.  As they explained:

One arguable criticism of the hypothetical approach is that it purchases
fidelity to the Bankruptcy Code’s text by sacrificing sound bankruptcy
policy. For one thing, the hypothetical test may prevent
debtors-in-possession from continuing to exercise their rights under
nonassignable contracts, such as patent and copyright licenses. Without
these contracts, some debtors-in-possession may be unable to effect the
successful reorganization that Chapter 11 was designed to promote. For
another thing, the hypothetical test provides a windfall to nondebtor
parties to valuable executory contracts: If the debtor is outside of
bankruptcy, then the nondebtor does not have the option to renege on its
agreement; but if the debtor seeks bankruptcy protection, then the
nondebtor obtains the power to reclaim—and resell at the prevailing,
potentially higher market rate—the rights it sold to the debtor.

*.* *

The division in the courts over the meaning of §365(c)(1) is an important
one to resolve for Bankruptcy Courts and for businesses that seek
reorganization. This petition for certiorari, however, is not the most
suitable case for our resolution of the conflict. Addressing the issue here
might first require us to resolve issues that may turn on the correct
interpretation of antecedent questions under state law and
trademark-protection principles. For those and other reasons, I reluctantly
agree with the Court’s decision to deny certiorari. In a different case the
Court should consider granting certiorari on this significant question.




