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Courts are currently wrestling with the question of whether or not judges retain any discretion in 
determining the amount of disposable income for above-median Chapter 13 debtors.  A circuit 
split illustrating two general schools of thought has emerged.  One school results in courts being 
bound by a rigid formula that allows for little consideration of the debtor’s actual financial 
picture (“mechanical approach”).  The other allows courts some latitude to examine a debtor’s 
true income and/or expenses (“forward-looking approach”), but courts vary as to what degree 
this analysis can be performed by judges. 

11 U.S.C. §1325(b)(1) 

If the trustee or the holder of an allowed unsecured claim objects to confirmation of the plan, 
then the court may not approve the plan unless, as of the effective date of the plan— 

(B) the plan provides that all of the debtor’s projected disposable income to be received 
in the applicable commitment period beginning on the date that the first payment is due 
under the plan will be applied to make payments to unsecured creditors under the plan. 

   (2) For purposes of the subsection, the term ‘disposable income’ means current monthly 
income received by the debtor…less amounts reasonably necessary to be expended—(A)(i) for 
the maintenance or support of the debtor or a dependent of the debtor… 

   (3) Amounts reasonably necessary to be expended under paragraph (2) shall be determined in 
accordance with…§707(b)(2) [for above-median income debtors]. 

(Norton 2007). 



Mechanical Approach v. Forward-Looking Approach to Determining Projected Disposable 
Income 

Mechanical Approach  

• Sees the word “projected” in §1325(b)(1)(B)’s “projected disposable income” as only a 
modifier of the term “disposable income”, which is defined in §1325(B)(2).   

• Dictates that for above-median debtors, the amount that is to be paid to unsecured creditors is 
dictated by subtracting the total of the IRS expenses under 707(b) on Form B22C from the 
average of the income received in the 6 months prior to filing for BK (see §101(10A)(A)(i)).  
“Projected” is merely a word that provides for multiplying out the monthly amount to determine 
how much unsecured creditors would be paid in total.   

• Does not permit courts to consider the debtor’s actual monthly income or actual expenses as 
shown on Schedules I & J when determining the amount an above-median debtor must pay to 
unsecured creditors.  

Maney v. Kagenveama, 541 F.3d 868 (9th Cir 2008) (“projected disposable income” as used in 
§1325(b)(1)(B), is an above-median debtor’s “disposable income” as determined by strict 
definition of §1325(b)(2), regardless of what is shown as actual income on schedules I & J.  
“Projected” is merely a term that allows multiplication of the “disposable income” number to 
determine the amount that unsecured creditors will be paid over the plan period.  “Applicable 
commitment period” is a temporal concept that only becomes effective when a debtor has 
positive “projected disposable income.”) 

Arguments against Mechanical Approach 

• Where debtors have taken a substantial pay cut as of effective date of plan, may result in a 
required monthly plan payment that debtors cannot actually fund. 

• Where debtors have had an increase in income as of the effective date of the plan, may result in 
debtors not repaying as much to unsecured creditors as they actually can. 

• Ignores evidence that Congressional intent of the means testing mechanism was intended to 
insure that debtors repaid the maximum that they could afford.  See In re Hanks, 362 B.R. 494 
(Bankr. D. Utah 2007). 

• Does not incorporate other statutory language into its approach.  Notably missing is a 
meaningful relationship between §1325(B)(2) and the following other statutory phrases: “as of 
the effective date of the plan” in §1325(b); and “to be received in the applicable commitment 
period” and “will be applied to make payments”, both in §1325(b)(1)(B).  

 



Arguments for Mechanical Approach 

• Trustees informed Congress of their concerns about this potential result prior to the passage of 
BAPCPA and Congress did nothing. 

• Might push more debtors into a Chapter 11 if they are above median and thus don’t qualify for 
Chapter 7, yet are unable to confirm a Chapter 13 plan.  (But see 11 U.S.C. §1129(a)(15)(B)). 

Forward-Looking Approach 

• Interprets “projected disposable income” as income that a debtor reasonably expects to receive 
during the term of his or her plan. 

• Allows courts to evaluate the debtor’s actual ability to repay creditors as of the effective date of 
the plan 

Hamilton v. Lanning, 2008 WL 4879134 (10th Cir. November 13, 2008)  (for evaluating income 
under §1325(b)(1)(B), the starting point for calculating “projected disposable income” under 
Chapter 13 is presumed to be the debtor’s current monthly income as defined by 
§101(10A)(A)(i), subject to a showing of substantial change in circumstances.)   

Coop v. Frederickson, 2008 WL 4693132 (8th Cir. October 27, 2008) (a debtor’s “disposable 
income” calculation on Form 22C is a starting point for determining the debtor’s “projected 
disposable income,” but that the final calculation can take into consideration changes that have 
occurred in the debtor’s financial circumstance as well as the debtor’s actual income and 
expenses as reported in Schedules I & J.) 

Arguments against Forward-Looking Approach 

• Renders the BAPCPA-revised definition of “disposable income” nearly meaningless unless you 
read the statute as having an implied rebuttable presumption that leaves the statutory language as 
a mere starting point (doesn’t Congress know how to create a presumption when it wants to?-
Kagenveama) 

• Still have the problem of potentially inflated expenses under 707(b) calculation—may not 
actually do creditors that much good. 

Arguments for Forward-Looking Approach 

• Produces a more realistic picture of debtor’s ability to pay; is therefore conducive to feasible 
plans. 

• Provides bankruptcy protection for those in most dire need of it: those who have had a recent 
significant drop in income and have no realistic prospects for returning to it in the near future. 
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 Before passage of the Bankruptcy Abuse Prevention and Consumer Protection 
Act of 2005, Pub.L. 109-8, 119 Stat. 23 (2005) (BAPCPA), there was much debate as to 
whether a Chapter 7 debtor with secured collateral was limited to the three options listed 
in §521(2) of the Bankruptcy Code (“the Code”): surrender the collateral, redeem the 
collateral, or reaffirm the debt.  Some courts had found that the debtor had a “fourth 
option,” to retain the collateral and make the contract payments without redeeming or 
reaffirming the debt.1  When BAPCPA went into effect, some assumed that the changes 
made to the Bankruptcy Code would put an end to the fourth option.2  However, in the 
three years since BAPCPA went into effect, courts in several circuits have found that in 
some circumstances, the fourth option is still viable under the Code, and other courts 
have found that even if the fourth option is not available under the Code, a debtor may 
have the right under state law to retain collateral as long as the contract payments are 
current. 
 
Code Sections that Affect Fourth Option 
 The BAPCPA amendments that affect the viability of the fourth option include 
changes to §521(2), which was renumbered § 521(a)(2), and the addition of three new 
sections, §362(h), §521(a)(6), and §521(d).   

• § 521(a)(2)-A debtor is required under §521(a)(2) to timely file a statement of 
intention stating whether the debtor plans to surrender, redeem or reaffirm and to 
timely perform on the stated intention.   

• § 362(h)- The new §362(h) provides in paragraph (1) that if the debtor does not 
timely file his statement of intention or does not indicate whether he will 
surrender, redeem, or reaffirm, the stay is terminated “with respect to personal 
property,” and in addition, under paragraph 2, if the debtor does not “timely take 
the action specified” in his statement of intention, the stay will be lifted and the 
property will no longer be part of the bankruptcy estate.   

• § 521(a)(6) - Section 521(a)(6) requires that a debtor not retain possession of 
personal property when a creditor has “an allowed claim for the purchase price” 
unless the debtor timely redeems the collateral or reaffirms the debt.   

• § 521(d)- Section 521(d) allows ipso facto default clauses, which state that a 
debtor is in default if he becomes insolvent or files bankruptcy,  to be enforced if 
a debtor does not comply with §521(a)(6) or with § 362 paragraphs 1 and 2. 

 



Post-BAPCPA Fourth Option Cases 
 Since BAPCPA went into effect, courts have been trying to determine what effect 
these provisions have on the viability of the fourth option.  Most courts have found that 
for personal property, the fourth option was eliminated by BAPCPA.3  However, in many 
of these cases, the court found that the creditor could not repossess the collateral as long 
as the debtor was maintaining the contract payments.   

• Courts in the 2nd and 4th Circuits have found these changes do not apply to real 
property.4   

• Courts in the 3rd, 4th, 9th, and 10th Circuits have found that if the debtor has timely 
filed a statement of intention, has stated his intention to redeem or reaffirm, and 
has taken action on the stated intention within the time allowed, the debtor has 
fulfilled his obligation and the provisions in §362(h) and §521(d) do not come 
into play, even if the stated intention is not actually carried out (most commonly 
because the court denied approval of the reaffirmation), and the debtor may keep 
the collateral and continue making the contract payments.5   

• Courts in the 3rd, 9th, and 10th Circuits have found that if the debtors do not 
comply with the requirements of § 521, the Bankruptcy Code does not protect the 
debtor from having the collateral repossessed, but the creditor is still subject to 
state law, which may prohibit the creditor from repossessing the collateral unless 
there is a payment default, so the debtor may in effect choose the fourth option, 
and retain the collateral as long as he makes the contract payments.6   

 
  
                                                 
1 See Price v. Del. State Police Fed. Credit Union (In re Price), 370 F.3d 362 (3d Cir. 2004) and McClellan 
Fed. Credit Union v. Parker (In re Parker), 139 F.3d 668 (9th Cir. 1998).    
2 See Principe, Philip R, Did Bapcpa Eliminate The “Fourth Option” For Individual Debtors' Secured 
Personal Property?, 24-OCT Am. Bankr. Inst. J. 6 (2005).   
3 See, e.g., Dumont v. Ford Motor Credit Co. (In re Dumont), 343 B.R. 481 (9th Cir B.A.P. 2008);  In re 
Anderson, 348 B.R. 652 (Bankr.D.Del.2006);   In re Blakeley, 363 B.R. 225 (Bankr.D.Utah 2007);   In re 
Boring, 346 B.R. 178 (Bankr.N.D.W.Va.2006);   In re Bower, No. 07-60126-FRA7, 2007 WL 2163472 
(Bankr.D.Or. July 26, 2007);   In re Craker, 337 B.R. 549 (Bankr.M.D.N.C.2006);   In re Donald, 343 B.R. 
524 (Bankr.E.D.N.C.2006);   In re Ertha Rice, No. 06-10975, 2007 WL 781893 (Bankr.E.D.Pa. Mar.12, 
2007);   In re Husain, 364 B.R. 211 (Bankr.E.D.Va.2007);   In re McFall, 356 B.R. 674 (Bankr.N.D.Ohio 
2006);   In re Moustafi, 371 B.R. 434 (Bankr.D.Ariz.2007);   In re Norton, 347 B.R. 291 
(Bankr.E.D.Tenn.2006);   In re Openshaw, No. 06C-24120, 2007 WL 2916294 (Bankr.D.Utah Mar.12, 
2007);   In re Riggs, No. 06-60346, 2006 WL 2990218 (Bankr.W.D.Mo. Oct.12, 2006);   In re Rowe, 342 
B.R. 341 (Bankr.D.Kan.2006);   In re Ruona, 353 B.R. 688 (Bankr.D.N.M.2006);   In re Steinhaus, 349 
B.R. 694 (Bankr.D.Idaho 2006). 
4 See,  In re Caraballo, 386 B.R. 398, 402 (Bankr.D.Conn.2008); In re Wilson, 372 B.R. 816, 820 
(D.S.C.2007); and In Re Waller, 394 B.R. 111, (Bankr.D.S.C.2008). 
5 See, e.g.,  In re Baker, 390 B.R. 524 (Bankr.D.Del.2008); In re Chin,  381 B.R. 191, 198 
(Bankr.D.Md.2008);  Moustafi, 371 B.R. 434; Openshaw, No. 06C-24120, 2007 WL 2916294 
(Bankr.D.Utah Mar.12, 2007). 
6 See, e.g.  Baker, 390 B.R. 524; Dumont, 343 B.R. 481; Rowe, 342 B.R. 341. 




