Bankruptcy and Its Impact on Domestic Relations and Family Law, Fourth Edition

[

II.

1.

IV.

Introduction and User's Guide ............c...ccocoooeiiiiiiiciicee, 1
Types of Bankruptcy Cases .........ccceevvveiiiiciiieeiiieeeceeeee 3
A CRaAPEET T 4
B, Chapter 1l 5
C. Chapter 12 e 5
D, Chapter 13 6

Bankruptcy Code and Rules Affecting Domestic Relations

and Family Law ............cocociiiiiiii e, 7
A, AUTOMATIC STAY ..o 7
B.  Property of the Estate ... 8
C.  Property of the Debtor ... ..o 8
D, DiISCharge ..o 8
E. Dischargeable and Nondischargeable Debts ..................c........... 9
Foo Claim o 9
G. Proofs of Claim, Claim Allowance and Priority Claims............... 10
H. Domestic Support Obligation (DSO)..........oooiiiiiiiiiiii 11
[.  Property Settlement Obligations...........cccccooviiiiiiii 12
Structure of the Bankruptcy Court System .......................... 13
A, JUrisAiCtiON ... 13
B. Permissive and Mandatory Abstention..............cccocccvvviiei. 14
C. Removaland Remand ... 14
D. Exclusive and Concurrent Jurisdiction ... 14

AMERICAN BANKRUPTCY INSTITUTE ix



When Worlds Collide

V.  Bankruptcy Stays and Injunctions .................ccccceeeevnieien.. 17
A. Effect of the Automatic Stay on Domestic Relations Matters ... 18
B. Exceptions to the Automatic Stay for Domestic
Relations Matters ... ..o 18
C. Relief from the Stay..........ooooiiie e 20
D. Sanctions for Violation of the Stay.......................o 20
E. Effect of an Action that Violates § 362 ... 21
Fo Codebtor STays. . ... 21
G. Property of the Debtor and Exempt Property ...........ccccooooeeeeen. 22
H.  Property DIiVISIONS .. ... 22
[.  Contempt Hearings and Orders................ccooooiiiiiii 23
J].  Domestic Support Obligations vs. Property Settlement
OblIGAtIONS ... 23
VI. Property of the Bankruptcy Estate .................cccooeeveeiiiiinl) 25
A, Statutory DefinitioNS. ... 25
B, EXCIUSIONS . 25
C. Effectof State Law ... 26
D. Marital Property and Jurisdiction................ccoooiiiiii 26
E. Property of the Estate and Jointly Owned Real Property............ 27
VII. EXEMPTIONS......oiiiiiiiie e 29
A, General Procedure. . ..o 29
B. Exempt Property Liable for Domestic Support Obligations ...... 30
VIII. Discharge and Dischargeability ...............cccccoooiiiiiiiiil] 31



Bankruptcy and Its Impact on Domestic Relations and Family Law, Fourth Edition

A. Denial of a Debtor’'s Overall Discharge ........................................ 31
B. Exceptions to Discharge under § 523(a) .......ccccccoooiieviii 32
IX. Reorganization Cases and Domestic Relations Debits....... 39
A OVRIVIEW .o 39
B. Top Priority for Domestic Support Claims...................c....c..... 40
C. Property of the Estate........ooooiiii e 41
X.  Divorce During Bankruptcy ........cccccoooviiiiiiiiiiiiiieeeieeee) 43
XI.  Avoidance ACHIONS .........cccoviiiiiiiiii e 45
A. Avoidance of Transfers between SpouSes...........cccocevvveiiiiil. 45
B.  Judicial Liens ... 45

Appendix A.  Summary of Leading Cases Decided
by District and Circuit Courts................cccceee..... 47

Appendix B. Summary of Leading Cases Decided
by Circuit Courts of Appeals.........c....cooeeviii 53

Appendix C. Treatises and Articles Discussing
the Relationship of Bankruptcy

and Domestic Relations ................cccocoeievenennn. 57
Appendix D. Applicable Bankruptcy Statutes and Rules....... 63
Appendix E.  Bankruptcy Terms ..........ccccccoevvvviiiiiiiiiiiiieeeen 103

AMERICAN BANKRUPTCY INSTITUTE Xi



